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RODOLFO SACCO 

Legal Formants: A Dynamic Approach 

To Comparative Law 


(Instal1ment I of II) 

1. THE/ AIMS OF COMPARATIVE LAw 

A. The False Problem of the Aims ofScience 

If you ask an astronomer about the aims of astronomy, he will 
probably answer in a way that repeats the question itself, The aim 
is knowledge of the nature and movements of the stars. That an­
swer is perfect1y appropriate. The aim of science is to satisfy a need 
for knowledge 'that is characteristic of man himself. Each individual 
science satisfies the need to acquire knowledge of its particular ob­
ject. It is true that theoretical knowledge may subsequently find a 
practical appUcation. Man would never have set foot on the moon 
without astronomy. Yet astronomy measured the distances that sep­
arate the planets long before the first moon landing. In general, 
then, the use to which scientific ideas are put affects neither the def­
inition of a science nor the validity of its conclusions. 

Jurists are generally aware of this truth. They do not think 
their work is valid only because it can be used to achieve this or that 
practical end. In the esse of comparative law, however, a different 
standard is applied, or at least it was thirty years ago. Those who 
compare legal systems are always asked about the purpose of such 
comparisons. The idea seems to be that the study of foreign legal 
systems is a legitimate enterprise only if it results in proposals for 
the reform of domestic law.1 

This demand for a redeeming proof of the legitimacy of compar­
ative law has a number of strange consequences. It rules out some 
areas of comparison entirely; legal anthropology, for example. It 
distorts the importance of others. We would have to say that the 
young ltalian scholar has deepened bis knowledge if he studies at 

RoOOLFO SACCO is Professor of Law, University of Turin. Italy. Edited by James R. 
Gordley, whom the author wishes to thank. 

1. A partial panorama may be seen in SzabO, "Les huts et les methodes de la 
comparaison du droit," in Rapports genemu:z: au IX Congres international de droit 
rompare 163 (1977). 

1 
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Yale and discovers institutions the Italians would do weH to imitate. 
On the other hand, if the young American scholar studies Italian 
law without finding anything he deems worthy of imitation, he has 
failed to acquire knowledge. The effort to justify comparative law 
by its practical uses sometimes verges on the ridiculous. According 
to some sentimentalists, comparison is supposed to increase under­
standing among peoples and foster the peaceful coexistence of na­
tions. According to that idea, the statesmen who triggered the two 
world wars would have stopped at the brink of catastrophe had they 
only attended courses in comparative law. Napoleon himself would 
have given up his imperialistic dreams had he spent less time over 
the code that bears his name and more on the gemeines Recht, the 
common law and the kormchaia pravda. 

Still other people suggest that attaining uniformity among the 
legal systems of different nations is a breakthrough that compara­
tive law might help to bring about.2 Uniformity is often described as 
a patently good thing and hence worthy of encouragement. Actu­
ally, both uniformity and particularity among legal systems have 
their pros and cons. The greater the number of particular legal in­
stitutions existing at a given time, the greater may be the probability 
of certain types of progress. 

In any case, history provides no evidence that uniformity is 
achieved through comparative legal study. In the Middle Ages, R0­
man law spread throughout Continental Europe because the other 
systems of rules with which it had to compete lacked its quality and 
prestige. The jurists who turned to Roman law instead of to local 
rules did not do so because they had compared the two. In most 
cases, the Roman rules were the only ones they really knew, and 
their choice was more the result of ignorance than of comparative 
study. Similarly, the French Code Civil spread throughout Europe, 
not because of comparative study, but because of the propagation of 
liberal ideas, the ideal of codification and the prestige of all that was 
French. Nor was comparative study the reason that German legal 
ideas spread throughout Europe less than a century later. Roman, 
French, and German legal ideas could not, of course, have been dif­
fused without some knowledge of them. Yet mere knowledge of 

2. Uniformization of norms is the process whereby legislators adopt a formu­
lated norm in the same way, or a single legislator introduces identically formulated 
norms into more than one system. It is to be distinguished from unification. The 
latter consists of the creation of a single norm, enforced by authorities belonging to a 
single pyramid, illustrated by a unitary body of jurists, and designed to substitute a 
plurality of divergent autonomous norms. 

Hence, for example, the coming into force of the ItaIian Civil Code of 1865 uni­
fied ItaIian civil law: the Geneva conventions and the uniform law on the interna­
tional sale of goods made uniform the legal sector which they concerned without 
abrogating it. 
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these ideas is not the same as study of comparative law. Indeed, 
sometimes law makers have borrowed a rule or institution expecting 
that they would learn how to apply it appropriately later on. 

This is not to deny that the study of comparative law can con­
tribute to achieving uniformity among legal systems. It has done so 
in one type öf situation which might seem unreal had it not actually 
occurred. The situation is one in which law is declared to be uni­
form before the content of the law has been established. In this sit­
uation, the judge, aware of the various legal systems in force before 
the law was declared to be uniform, draws his rules from them. An 
instance is the European Economic Community. The law that regu­
lates relations between the community itself and enterprises within 
the community has been declared to be uniform. Nevertheless, the 
treaties controlling the duties of these enterprises have not defined 
what constitutes an enterprise or regulated such matters as the res­
titution of money paid by mistake by private individuals to the com­
munity. The court of justice has created judge-made law drawn 
from the different legal systems that supposedly the uniform law 
has replaced. In such a situation a political decision mandates uni­
formity, and the comparative study of law makes the uniformity 
possible.3 

When the comparative study of law does contribute to achieving 
this uniformity, one of the principal instruments by which it does so 
is by showing that certain differences among legal systems are 
merelyapparent.4 That is a genuine contribution and one which is 
cognitive and critical and in this sense "scientific." The task is per­
formed by recognizing similarities in old laws rather than by enact­
ing new uniform laws. 

The comparative study of law can be helpful, not only in achiev­
ing uniformity, but whenever foreign legal models are imitated. The 
imitation of foreign legal models need not take the form of a global 
reception, the effect of a widespread political movement, such as the 
reception of French models in Europe foHowing 1806. It can also 
take the form of a selective adoption of particular legal institutions 
or rules. In the latter case it is no doubt helpful to understand both 

3. There is now literature about this: Pescatore, "Le recours dans la jurispru­
dence de la Cour de justice des Communautes europl!ennes ä des normes deduites de 
la comparaison des droits des Etats membres," Rev. intern. dr. comp. 337 (1980). 

4. See infra. Of course the disavowal of artificial oppositions might have wide­
ranging practical consequences. 

In 1977 the theme Nouvelles perspectives d'un droit comun de Z'Europe was de­
bated by fifteen jurists, and the proceedings published under the saJIle title (Mauro 
Cappelletti ed. 1978). Here, in dealing with the theme Droit comun de Z'Europe, et 
composantes du droit, Rodolfo Sacco envisaged the possibility that doing away with a 
series of artificial oppositions may lead to the creation of a uniform scientific and 
school models, which would, in turn, introduce uniform operative rules. 
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the foreign rules and institutions one is borrowing as weIl as one's 
own legal system. 

We can now answer the question of whether the imitation of 
foreign legal models must be regarded as the aim of the comparative 
study of law. Like other sciences, comparative law remains a seience 
as long as it acquires knowledge and regardless of whether or not 
the knowledge is put to any further use. It remains a seience when 
the jurist does make use of it to borrow the rules or institutions of 
foreign legal systems. Indeed, it then becomes a seience br:i.m.m.ing 
with exciting practical potential. When the legislator borrows from 
a foreign legal systemaided by the sophisticated analysis of a jurist, 
they earn the respect we accord to enlightened practical activity. 
Nevertheless, we should not be blind to the splendid results that 
comparative law conducted as pure research has already achieved: 
sophisticated analysis of the differences between common law and 
civil law; detailed reconstructions of ethnic law; profound assess­
ments of the transformation of Mro-Asian law through contact with 
European law or of the differences between law in capitalist and so­
cialist countries. These breakthroughs have not led to the borrow­
ing of foreign legal models, but they have, nevertheless, increased 
our knowledge. No one has yet compiled a list of instances in .which 
the borrowing of foreign rules and institutions was made possible by 
sophisticated comparative research. One fears that if anyone were 
to do so the result would be simply a blank page. The great recep­
tions--the wheels that keep legal progress rolling-usually occur 
without prior comparison or on the basis of superficial comparisons 
for which an elementary knowledge is sufficient. Whatever its p0­

tential to assist when such borrowings are made, in the normal 
course of events, the comparative study of law intervenes at a later 
stage, analyzing receptions that have already taken place and some­
times have taken place centuries before. 

B. TM Aims of Comparative· Law 

Comparative law is like other sciences in that its aim must be 
the acquisition of knowledge.5 Like other branches of legal science, 
it seeks knowledge of law.6 Comparative law presupposes theexist­

5. An authoritative definition that is completely parallel 10 the thesis presented 
in the text is made by Konrad Zweigert and Hein Kötz, Einführung in die Recht­
svergleichung, 16-17, I (2nd ed. 1984). "The primary object of comparative law-as in 
the case of all scientific methods-is knowledge... Comparative law, however, has 
four more specific practical objectives... : comparison provides material for the leg­
islator; it serves as an instrument of interpretation; it plays a role in university in­
struction; and it is of significance for- the supranational unification of law. 

6. A group of ltalian comparativists-"ü circolo di Trento"-begins its mani­
festo. drawn up in 1987, with the following initial thesis: "Comparative law, under­
stood as a science, necessarily aims at the better understanding of legal data. 
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ence of a plurality of legal rules and institutions. It studies them in 
order to establish to what extent they are identical or different. 

Because it is concerned with these diffez:ences, comparative law 
is like comparative linguisties or comparative ethnology. In linguis­
ties, comparative methods have proven to be the best means avail­
able for highlighting structural regularities that would otherwise 
pass unobserved. It would be wrong, however, to expect compara­
tive methods to explain the reasons for these regularities. Compari­
sons do not serve this purpose. Linguistics, for example, has not 
explained why we say "cow" in English and ''boeuf'' in French.7 

Comparative law is like comparative linguistics in another re­
spect as weIl. Linguisties is independent of political and ethical sei­
ence and, of course, of seiences that do not deal with linguistic data. 
The study of linguisties, moreover, has not centered on practical ap­
plications. In these respects, comparative law is like cultural anthro­
pology as weIl. 

Those who engage in comparative law should not feel them­
selves inferior to those who engage in these other comparative sei­
ences and who seem to have garnered everything comparative 
methods can yield. Nevertheless, those who use comparative meth­
ods to study law have yet to realize that comparison must play the 
same role for them as it does in these other comparative sciences. 
Comparison follows from a knowledge of the phenomena to be com­
pared. You can only compare what you are acquainted with. What 
the other comparative sciences realize, and what they can teach us, 
it that knowledge of these phenomena develops by comparison. 
Only through comparison do we become aware of certain features of 
whatever we are studying. Everyone engaged in comparative law 
knows this from experience. It is precisely when it is speaking of 
the law of his own country that he must struggle to beunderstood 
by his fellow countrymen whose interests are limited to their own 
system of law and uninfluenced by his more complex experience. 

The primary and essential aim of comparative law as a science, 
then, is better knowledge of legal rules and institutions. That idea, 

Ulterior tasks such as the improvement of law or interpretation are worthy of the 
greatest consideration but nevertheless are only secondary ends of comparative re­
search." The manifesto is signed by Francesco Castro, Paulo Cendon, Aldo Frignani, 
Antonio Gambaro. Marco Guadagni, Attilio Guarneri, Pier Guiseppe Monaten, Ra­
dolfo Sacco. 

7. The difference between a person nuent in many languages and a linguist 
may help us to understand the difference between a comparativist and a mere expert 
of different legal systems. The polyglot knows many languages, but is unable to ap­
praise the differences between them, or quantify them: the linguist, on the other 
hand, is able to do all this. Hence the comparativist possesses a set of notions and 
data belonging to different legal systems and can compare them, appraising differ­
ences and similarities alike. 
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of course, is neither far fetched nor new. But it is not thought to be 
an obvious truth anywhere. 

The aim of comparative law is to acquire knowledge of the dif­
ferent rules and institutions that are compared. That is, of course, a 
different aim than to acquire knowledge of a single legal system, be 
it a foreign system or one·s own. Nevertheless, knowledge of single 
systems can be the fruit of comparative studies and in that respect it 
is also among the sims of comparative law. 

H. THE COMPARABILlTY OF DIFFERENT LEGAL SYSTEMS 

TM Comparabilitg 01 Socialist and Non-Socialist Legal Systems 

When the differences between systems are sufficiently great, 
can one still compare them? Or does comparison become impossible 
because there are no suitable yardsticks?8 

The answer that comes spontaneously to mind is that legal sys­
tems must have a certa.Ül amount in common and that this homoge­
neity makes comparison possible. For half a century, however, 
jurists have asked whether socialist and non-socialist systems are 
comparable. Jurists in socialist countries once denied that their law 
could be compared with bourgeois law. According to them, law is a 
superstructure arising from the economic base of a society. Since 
that base is overturned when a capitalist soclety becomes socialist, 
law too must be tota1ly overturned and take on a significance oppo­
site to the one it bad before the revolution. Indeed. in contrast to 
the aim of bourgeois law which is the forcible subjection of the ex­
ploited classes to the will of the exploiting class, the aim of soclalist 
law is the liberation of workers from all forms of exploitation. Con­
sequently, although sale, inheritance, and compensation forharm 
may be regulated by identical rules in both soclalist and capitalist 
countries, the antithetical sims of these laws makes the similarities 
illusory. 

Such claims became less insistent after the Second World War. 
It was recognized that the institutionsof both types of society may 
partially converge. Both may share a public international law and 
work side by side in the United Nations. Both types of socleties 
have signed international conventions designed to create uniform 
law which, by definition, must be the same for both. Capitalist coun­
tries have introduced measures in their laws to safeguard the inter­
ests of the workers. Thus it has been conceded that capitalist and 
socialist laws can be compared at least as to their surface layer or in 

8. On this, among the many, see Ancel, "La confrontation des droits soclalistes 
et des droits occidentaux," in Tht!orie du droit Droit compare (Zoltän Pilteri 00. 
1984). 
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single areas, even though irreduclble differences concerning the end 
and 	purpose of law permeate its deepest layer. Consequently, da­
spite their previous diffidence, jurists from socialist countries have 
been willing to play an active part in international institutes of com­
parative law such as the I.A.L.S., the International Academy of 
Comparative Law, and the Faculte Internationale of Strasbourg. In 
some socialist countries, comparative law is now a subject of re­
search and teaching. 

The claim that comparison is impossible has also been ques­
tioned by the brothers Trajan and Aurelian JOIl8ljCU and Anita Nas­
chitz in Romania. According to them, certain legal rules can survive 
a change in the material basis of soclety because certain legal values 
such as the disapproval of homiclde willoutlive such a change. 
More will be said about this theory when we discuss the borrowing 
from foreign legal systems. 

In fact, however, one can compare the legal systems of countries 
with different economic bases, not because these systems are more 
or less simiJar. but because comparison itself.has no fear of differ­
ences however large they may be. The very jurists who once denied 
that capitalist and socialist legal systems were comparable because 
they are fundamenta1ly diverse were, without realizing it. them­
selves making a comparison. 

Comparison measures the extent of differences be they small or 
large. It must not concern itself exclusively with the small differ­
ences or the large ones. It must not discuss only the common core of 
different legal systems or only their distinctive elements. Jurists 
who denied the comparability of capitalist and socialist law were as­
suming that comparison was impossible simply because these sys­
tems appeared dissimilar. Moreover, they· underestimated the 
importance of the so-called "surface layer" of legal systems in the 
belief that only the infrastructure mattered. In both ways their po­
sition lacked sclentific detachment. 

B. 	 TM Comparability 01 the Legal Systems 01 Peoples That Have, 
or Do Not Have, a Written Language 

Some people object to including legal anthropology in the com­
parative study of law. One objection has its source in the positivist 
conception of law as the creature of the state. Positivists in general 
see law as the creation of the state because of the way European 
legal doctrine systematized the reality it was faced with in the nina­
teenth and twentieth centuries. Marxists see law as the creation of 
the state because, in their view, law is the tool that the state uses to 
impose the will of the exploiting class. Rules cannot be law in the 
same sense when they are found in a stateless, or, indeed, a classless 

http:certa.�l
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society. Thus we are either dealing with lawand not with anthro­
pology, or with anthropology and not with law. 

To deny that people without a written language can have law is 
the fruit of European ethnocentricism. In Europe, it has been only 
too convenient to imagine that the law and the state coincide. Yet 
even if they lack astate, societies without a written language still 
manage to make their social rules effective. Recently, Marxists 
themselves have used the idea of a "pre-state" to explain social or­
ganization where there are no states or classes (chefries, and so 
forth). One more step and they will be speaking of I4pre-Iaw" and 
acknowledging that it may be compared with law as such. 

Actually, the law of stateless societies has certain basic func­
tional and structural features in common with the law of developed 
countries. It preserves a certain social order through obedience to 
rules. Of course, it has its own special features as weIl. There is no 
body of jurists to apply the rules; there are close links between oper­
ational rules and nonlegal doctrines; there is less a tendency to repe­
titivity of solutions. In short, the constitutive elements are different 
from those in, for example, West German or Canadian law. Yet it is 
stilliaw because it is society's response to the need for social order. 
If one prefers to say that the rules of such a society are not law, one 
must at least admit that such rules belong to a wider category to 
which law belongs as well. Surely there can be no reason for refus­
ing to compare the rules that belong to these two different 
subcategories. 

Indeed, legal anthropology is an informative experience for one 
who studies comparative law.9 It teaches him a whole range of basic 
truths. To begin with, it will never occur to him that the only point 
of studying foreign law is to improve domestic law, and that the only 
point of studying domestic law is to enforce it. Quite the contrary, 
legal anthropologists once sought to give colonial administrations 
the information they needed to deculturate colonial peoples and im­
pose European values. Now that the colonial era is a thing of the 
past, anthropology pretends to be neutral as to the values of socie­
ties without written languages. It merely studies rules and institu­
tions, their similarities, differences and influence. The promotion of 
values is not an essential aim of research and insofar as it implies 
the deculturation of peoples in the name of European values, it is re­
garded with suspicion. 

Moreover, legal anthropology leads the researcher to make in­
teresting generalizations about the rules of different societies and so 
shows the importance in comparative law of the similarities and dif­

9. See Alba Negri. n giurista dell'area romanista di fronte all' etuolOgia giu­
ridica 161, 169 (1983). 
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ferences between legal models. The two keys to the study of these 
models are evolution and diffusion of rules and institutions, and that 
is a matter on which any student of comparative law may meditate 
fruitfully. 

Above all, a legal anthropologist is oonfronted by rules that 
have not been adequately formulated in the very society that applies 
them. Consequently, if he wishes to explain bis findings, he himself 
must set about formulating these rules using precise concepts ex­
pressed in a suitable terminology. Necessarily, he must use bis own 
categories and expressions which are foreign to those of the societies 
which he studies. Nevertheless he will draw a picture of a rule as it 
exists in that society. His experience will effortlessly reveal that 
human groups regularly abide by certain rules of behavior which 
they do not formulate in advance. At the same time, he will realize 
the difference between the pattern of behavior reflected in a rule he 
can fonnulate and the mental picture people in the society itself 
have of the rule. This is the first step to understanding a distinetion 
between an operational rule and the way it is understood. Legal an­
thropologists take it for granted that the operational rule can devi­
ate from the way it is understood, and yet, in developed countries, 
such deviations are perceived only by a handful of specialists. 

Researchers in developed countries are also accustomed to re­
ducing rules to the pattern: "If all the factual elements of situation 
A are present, the legal relationship B will arise." The legal anthro­
pologist will soon realize that identical facts do not always produce 
identical legal rules, that the results are affected by other elements 
which may involve magie, social considerations, the respective power 
of contenders, pedagogical ooncerns, and so forth. 

Finally, most legal anthropology is concerned with formerly co­
lonial countries in which European rules and institutions have been 
introduced. These rules and institutions are now administered by 
natives of the countries, and yet the previous legal substrata is still 
sufficiently alive toimpinge upon the enforcement of these rules. It 
is therefore possible to distinguish and analyze the roles played by 
the indigenous substratum and the stratum of European origin. 

The interest of the jurist should be aroused, in short, wherever 
he finds rules to study. He may even take an interest in ethology, 
the study of animal societies. In fact, the study of these societies 
shows us that a given rule and distribution of power may be imposed 
coercively upon members of a group without any linguistic 
formulation. 
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III. PROBLEMS OF LANGUAGE 

A. 	 The Translatability ofLegal Terms lO 

Some time ago, Professor Kiralfy of the University of London 
had the job of writing the entry, "revolving fWlds," for the Interna­
tional Encyclopedia of Com,parative Law. He circulated a question­
naire about the concept to jurists in different coWltries. It is not 
mentioned in European codes. While individual rules outside the 
codes may touch upon the subject, there is no general rule that con­
cerns "revolving fWlds." 

The first seven questions in Kiralfy's questionnaire were: 
1. 	 To what extent, if at all, is a revolving fWld treated as a 

thing or other objectindependently and apart from its 
component changeable parts? 

2. 	 To what extent, if at all, can it be said to be owned? 
3. 	 Who owns it-the management or the beneficiaries? 
4. 	 Is the ownership regarded as divided between them? 
5. 	 Is the notion of ownership discarded and, to use the ter­

minology of the common law, the legal estate vested in 
the management, whereas the equitable estate or inter­
est is vested in the beneficiaries? 

6. 	 If the ownership is exclusively vested in the manage­
ment, is it full ownership or is its content automatically 
limited? 

7. 	 If the beneficiaries are not owners, is their interest 
merely personal or does it have the characteristics of 
property? 

Kiralfy thus wants to discover whether the revolving fWld is owned, 
whether the owner is the management or the beneficiaries, whether 
the legal estate is vested in the management and the equitable estate 
or interest in beneficiaries, and so forth. These questions presup­
pose legal institutions that do not exist in Continental Europe. They 
are formulated by using conceptual opposites, such as law andeq­
uity, and hence legal estate and equitable estate, which have no con­
tinental European equivalent. For an Italian, the difficulty of 
Kiralfy's questionnaire is not so much one of adapting the question 
to Continental European categories. Thus we encoWlter one of the 
main problems of comparative law, that of translating the linguistic 
expressions that denote legal· concepts. 

10. On translation, see: Beaupre, Kitamura, Oe Groot, Herbats, and Sacco, "La 
traduction juridique," Les cahier8 de droit 733 ff., XXVIII, (1987): Michael Beaupre. 
C07l8truing Bilingual Legislatl.on in Canada, B.A. Strashun, Tro7l8lating political 
and legal terminology, translated from the Russian in Sowt Law and Government 
84 ff. (1982) (original in Sov. gos. i provo (1981) n.6). 

It must be admitted that some expressions are Wltranslatable. 
The question we must ask, however, is, "Are some expressions 
translatable?" Unless the answer is a flat denial, we must ask Wlder 
what conditions an expression is translatable and when any given 
translation can be regarded as correct. 

B. 	 The Aim of Translation 

No people invents all of the legal rules and institutions it actu­
ally employs, and some principally use rules and institutions devel­
oped elsewhere. The reception of these rules and institutions is 
necessarily accompanied by translation. 

In ltaly we have seen, in successive waves, translations from 
French, from German, and most recently, and apart from any imme­
diate reception, from English, from Russian, and from other lan­
guages. The reception of rules and institutions first from France 
and later from Germany has forced Italians to develop legal catego­
ries that are supposed to be the same as those developed in these 
cOWltries. Thus Italian legal vocabulary has twice bent to the need 
to do so. The word "nullitd .. once meant "invalidity" because of the 
parallel with the .French "nullite:' More recently it has been used 
to mean that a transaction is ab initio void because of the parallel 
with the German "Nichtigkeit." Delitto civile and fatto illecito 
translate the French words delite andfait illicite; atto illecito trans­
lates the German unerlaubte Handlung. Dazione in pagamento 
paralleIs the French dation en paiement and comes directly from 
the Latin datio in solutum, whereaa prestazione in luogo 
d'adempimento is used for the German Leistung an Erfüllungsstatt. 
Thus the ltalian language combines two different legal languages, 
although many today consider the Frenchified language improper. 

It is not rare for a language to combine more than one legallan­
guage. The French language, for example, combines the legal lan­
guage of France, of Quebec, and of Switzerland The legal language 
of Quebec is not identical to that of France, especially in cases in 
which terms were chosen by the legislator itself. The Quebec legis­
lator decided to call trust jiducie (art. 981 ff. of the Code Civil du 
Bas Canada; art. 600 ff. of the draft of the Code Civil du Quebec). 
Consequently jiducie means trust in the legallanguage of Quebec. 
The problem is linguistic, not legal. 

PosseSBion and possesso are French and Italian expressions used 
by the French and ltalians, respectively, to indicate de facta power 
over a thing with animus domini. Yet the same French and Italian 
expressions are used by the Swiss to mean de facto power over a 
thing with animum dom.ini. The German word Besitz is used by the 
Germans and Swiss to mean de facto power over the thing genera1ly 

http:Legislatl.on
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but by the Austrians to mean power with animus domini (art. 2228 
ff. French Civil Code; ABGB, § 309 §§ 854 ff. German Civil Code; 
art. 919 Swiss Civil Code; Art. 1140 Italian Civil Code). From a logi­
cal point of view, nothing prevents us from concluding that there ex­
ists more than one French language (one for France, one for 
Switzerland, one for Quebec, one for Congo, and one for Senegal), 
more than one ltalian language (one Frenchified, one Germanized, 
one for the Ticino Canton), and more than one German language 
(one Federal-Imperial, one Democratic). 

Not only can two codes in different countries use the same 
words with different meanings, but two codes in the same country 
may give different meanings to the same words, as indeed, may two 
articles of the same code, two authors of doctrinal works, or two 
judges. Words do not, in fact, have absolute permanent meanings. 
Every speaker, whenever he uses an expression endows it with an 
unrepeatable s~ific meaning. 

Because of these considerations, we are continually confronted 
with problems of translation. When we in Italy speak of Italian law 
from 1865 to 1942-the periöd, that is, between our first and second 
Civil Codes, must we use the terminology of the era, or should we 
replace it with our modern terminology?l1 What is 10 be done if a 
certain terminology was prevalent once, but not exclusive, and today 
a different terminology is prevalent, but not exclusive? How can we 
express precisely the similarities and dissimilarities? In large part, 
we simply leam from practice. We consult Italian works of the last 
century without translating them into modern Italian. The same 
can be said of the Parisian jurist who consults the literature of Que­
bec or the jurist in Stuttgart who consults that of Leipzig. 

C Problems of Translation Arising from Law 

UNIDROIT is an international institute based in Rome founded 
to promote the unification of private law.12 In 1974, after a success­
ful initiative in the field of international sale of goods, it began edit­
ing an international commercial code. The text was to be bilingual, 
French and English. Three of the most renowned comparativists 
were chosen to draft the initial chapters: Rene David, Tudor 
Popescu and Clive Schmitthoff. 

Article 2 of the draft dealt with "contract" and contrat, which 
are not the same thing. A deed transferring property or creating a 

11. On this, Sacco, "ModeIes fran98is et modeles allemands clans le droit civil 
italien," Rev. int. de droit camp. 225 ff. (1975). 

12. It was an initiative of UNIDROIT to reach the agreement, known was LUVI 
and LUFCVI (uniform law on international sale. and uniform law on the formation 
of international sales contracts. the Hague, 1964), later revised in the Convention of 
Vienna in 1980. 
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mortgage and an agreement for the management of an estate by a 
nominee are "contrats" in France but are not "contracts" in England 
or the United States where they are regarded as "conveyances" or 
"trusts."13 

These were problems that could not be resolved by translation 
alone. The English language has no term for contrat, and the 
French language has no term for "contract." To resolve the prob­
lem, one needs a generic term to embrace both, a term that means 
"an agreement the subjeCt matter of wruch concerns legal relations." 
In that event, however, the meaning of the generic term has 10 be 
clarified. We have to decide.. in other words, whether the proposi­
tion "conveyance is not a contract" expresses a linguistic or a legal 
truth. In the former case, those competent 10 modify the meaning of 
words would be the speakers of the language or a legislator who de­
cided 10 give words a new meaning and made bis decision explicit. 

Although the difference between "contract" and contrat arises 
from a difference between concepts, fortunately, the situation is less 
serious when legal rules differ. "Obligation de donner" and "obliga­
tion 10 transfer property" are interchangeable linguistic expressions, 
although, in France, the "obligation de donner" prOduces an auto­
matic transfer of property (Art. 1138 French Civil Code), whereas, 
in England, an "obligation to transfer property" merely creates an 
"equitable interest" in favor of the transferee. The legal rules are 
different, but the categories and the linguistic terms for them 
correspond. 

These examples show that even when terms correspond and are 
translatable--like the terms death, mort and Tod-there may not be 
the same operative rules.14 Strange as it sounds, the opposite may 
also be true: the operative rules of the two systems may be more 
similar than the vocabularies in wruch theyare expressed.15 

Translation, then, requires the work of the jurist. To translate, 
one must establish the meaning of the phrase 10 be translated and 
find the right phrase 10 express tbis meaning in the language of the 

13. In the same way, donation and contrats which transfer property are contrats, 
whereas gift and bailment are not contracts. Thi.s distinction is irrelevant when we 
are dealing with a commercial Code: donation is not a commercial transaction, and 
bailment entails a commercial aet only when it is onerous; in the latter esse, it is a 
"bargam" and may, therefore, be c1assified in the category of contract. 

14. These three terms were certainly more fungible in the past than they are to­
day. Legal death may be made to coincide with the ceasing to function of heart or 
bram and this possibility of choice might lead to diversifications in the meaning of 
the terms indicated above. 

15. Tom promises to transfer to Harry the ownership of a movable property, and 
then, despite the nullity of the promise, and albeit aware of such nullity, he delivers 
him it in execution. In England, France and Germany, ownership, in this esse, is 
conveyed. Yet the rule is expressed with highly diverse, and partially untranslatable 
formulations. 
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translation. Both the first and the second of these operations are 
the work of the jurist, who is the only person competent to decide 
whether two ideas taken from different legal systems correspond to 
each other and whether a difference in rules is tantamount to a dif­
ference in concepts. The translator, however, must take account of 
other problems as weIl wruch cannot be reduced to finding correla­
tions between words. 

D. Problems of Translation Ari8ing from Language 

The legal rule preexists the linguistic formula we use to de­
scribe it. In the case of customary law this truth is evident: The 
rule is suitably formulated only after it is studied by a class of pro­
fessional jurists. 

The translator, however, appears to be concerned only with the 
expression he has to translate. That phrase and the phrase he uses 
in bis translation must correspond to a common concept. 

Th:is correspondence may be either facilitated or hampered by 
the characteristic features of the two languages with wruch the 
translator is working. Nineteenth century German legal language 
was easy to translate. The Pandectist School had given it a rich set 
of well coordinated analytical concepts approaching the ideal in 
wruch each concept corresponds to one word and each word to one 
concept. Difficu1ties arose when the language that it was translated 
into lacked corresponding words. How was it-and is it-possible to 
translate into French such expressions as rechtswirksames 
Verhalten, Rechtshandlung, geschiiftsähnliche Handlung, Willen­
sgeschiift, Willenserklärung, or Rechtsgeschiift? The only expres­
sions the French possess are acte juridique (corresponding to 
Rechtshandlung) and declaration de volonte (corresponding to Wil­
lenserklärung). Rechtswirksames Verhalten might be translated 
withfait de l'komme, but the other terms, above all Rechtsgeschäft, 
have no corresponding term in French. Nevertheless, the problems 
are not insoluble. The translator can, for. example, work out the 
precise meaning of a German term and translate it with a complex 
expression formed by more than one word. 

The real difficu1ties of translation arise when the relationsrup 
between word and concept is not identical in different legal lan­
guages. Word and concept may be related in different ways and any 
theory of legal translation must consider them. 

An important example is the use of synedoche, a linguistic form 
in wruch the speaker refers to a part to indicate the whole. A 
Frenchman may say "tourner ses epaules" (literally, "to turn one's 
shoulders") when he means "to turn one's body." An Englishman 
may translate trus expression as "to turn one's back" since English 
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allows this specific synecdoche. But is the same operation possible 
whenever we encounter synecdoche? 

The problem is especially interesting to jurists because an im­
portant legal language, French, uses synecdoche more than any 
other.16 The most characteristic feature of a case is stated instead of 
all the features that matter. We can see this tendeney-of wruch the 
French themselves are not particularly aware-in the definitions the 
French jurists give of important legal terms. For example, contract 
is defined by mentioning the will without mentioning the need for 
the will to be declared or the requirement that there be a cause 
(roughly speaking, a good reason for the parties to declare their will 
and for the law to respect it.) Similarly, tort is defined by mention­
ing fault and harm, but omitting the requirement that the 
tortfeasor's conduct be not only blameworthy but contrary to law. 
Although such definitions, when initially formulated, are instances 
of synechdoche, it can then happen that the letter of the definition 
is followed, that is, an element left out of the definition is treated as 
irrelevant in resolving an actual case-and so the synechdoche is 
eliminated. The transIator of a French text must be on the 100kout 
for such figures of speech. He must not translate them in a way that 
suggests their literal meaning is the correct one. 

Synecdoche and metonymy are only examples of a more general 
phenomenon. For a variety of reasons, the way rules are stated may 
be different than the way they are enforced. Yet when, because of a 
rhetorical figure, there is a difference between the rule as stated and 
the idea that the speaker wished to express, an attentive translator 
cannot ignore it. 

E. Beyond Definition 

In legallanguage, as in scientific language in general, categories 
should be defined by all their constituent features, and words should 
correspond to categories. It may be surprising, then, to find that cer­
tain legal terms also have connotations that are favorable or unfa­
vorable, implying like or dislike, or that the choice of a word is 
influenced by the historical origin of a legal rule, or that the use of a 
word implies a judgment on an institution. 

The fact is that the language of law is also the language of polit­
ical thought in which value judgments are legitimate. The word 
"saving" has a favorable connotation, unlike the French word 
"capitalisation." It would therefore be wrong to translate capital­
isation as "saving" even though the extension of the two concepts is 
the same. Even the terminology of the legislator may reflect emo­

16. Monateri, "Regles et techniques de la definition en France et en Allemagne," 
Rev. int. dr. camp. 77 (1984): Id., La sineddoche (1984). 
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tion, fashion, phobia or mere theatrtcal fIare. Towards the end of 
the nineteenth century, adherents of German "legal socialism" at­
tacked the· terminology used in the draft of the civil code on the 
grounds that it was too abstract, too removed from popular lan­
guage, and hence incomprehensible to the masses. When the East 
German Civil Code was drafted in 1975,17 the drafters replaced some 
German legal words with neologisms. They spoke of Betrieb instead 
of Unternehmen, GemeinschaJ't instead of GesellschaJ't, Andere in­
stead of Dritte, and so forth. Since the English word "enterprise" 
and the Russian word predpriiatie have always been used to trans­
late Unternehmen, one wonders if they can still be used to translate 
Betrieb. 

When legal rules or institutions are imitated, sometimes words 
are borrowed as weIL In such cases, the terms convey information 
about the borrowing that has occurred. An example is the diffusion 
in socialist countrtes of words taken from the language of revolu­
tionary Russia: khozraschet, kokhozl, prezidium, and so forth. 

Again, within a language, certain expressions seem to be con­
nected. "Autonomy of the contracting parties" and "freedom of con­
tract" are synonomous but the second phrase suggests a connection 
with freedom in its more general sense. French law suggests a rela­
tionship between "copyright" and "patent" by terming them 
propriete litttfraire and propriete industrielle. "18 

F. Abstract No#ons and Their Concrete Expression 

An abstract idea finds concrete expression in a given legal lan­
guage much as, in biology, a genotype or distinctive set of genes is 
expressed in the phenotype or outward form ofa plant or animal. 
The jurist of an individual country studies the phenotype. The com­
parativist must study the genotype of which it is the expression. 

For example, even within the French, German and Italian lan­
guages, the words p08session, Besitz and p08sesso express different 
abstract concepts. Sometimes these words are used to mean a de 
facto power over a thing coupled with animus domini. They are 
then contrasted with the terms deten tion , Innehabung and deten­
zione wruch mean immediate de facto power with or without ani­
mus domini. Possession, Besitz and possesso, nevertheless, are 
sometimes used to mean de facto power with 01- without animus 
domini. As this shows, within each single language we find a lin­

17. Crespi, Reghizzi, De Nova, I1Ild Sacco, "n Zivilgesetzbuch deUa Repubblica 
Democratica Tedesca," Riv. dir. civ. 47 (1976). 

18. Art. 22 of the Treaty of Home instituting the Europel1ll Economic Commu­
nity is aimed to exclude I1IlY effect of the Treaty itself upon the system of ownership. 
In French, the term, "propria«!," would be compatible with an extensive 
interpretation. 
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guistic divergence. The reason is that the Germans and Swiss broke 
with Roman law by granting protection to anyone who had de facto 
power regardless of his animus. By so doing they have decided a 
matter of law. When they did so they did not use the words deten­
tion, Innehabung or detenzione to describe such a person, for these 
terms implied a lesser degree of protection than they wished to af­
ford. The person with possession, Besitz or possesso had tradition­
ally been protected even again~t interferences with bis use of a thing 
that did not oust bis possession, for example, against what common 
lawyers cal1 a nuisance. Therefore they used these terms to indicate 
a person who is to receive such protection whether or not he has an­
imus domini. In 1975, however, a French law on possessory actions 
called this linguistic usage into question by granting· a remedy 
against nuisance (complaints) to the detenter.19 Yet the protection 
afforded the detenter is still not as great as that given the po8Sesseur 
for the former cannot act against someone who has possession 
through his own efforts. 

To unravel problems such as these the comparativist must go 
back to the genotype, to the abstract concept that the language of a 
legal system expresses. He will encounter similar and even more 
complex problems {rom the analysis of such expressions as contrat, 
contract, Vertrag, and contratto, or propriete and ownership, or delit 
civil and tort. 

G. Nouns and Categories 

Thus far we have considered nouns that represent abstract cate­
gortes, such as contract, will and damages. Nevertheless, the trans­
lator may also encounter words which, although they seem to 
indicate such categortes, have acquired a meaning closely linked to 
the environment in wruch they are used. In extreme cases such 
words become like proper nouns which refer to only one person. 
Such words cannot be translated. For example, to indicate the King 
of England, a Frenchman says roi and a Gerrnan says König, but to 
speak of the former sovereigns of Russia both the French and 
Germans say tsar even if they are talking about Russian monarchs 
who adopted the official title of imperator. Honorary titles often 
use words that cannot be explained by any conceptual distinction: 
words such as conte and marchese, cavaliere and commendatore, li­
cence mat"tre, and docteur.20 Terms such as these have taken root in 

19. Law 75-596 of 9 July 1975. See Goubeau, "L'extension de la protection pos­
sessoire au benefice des detenteurs," Rep. not. dej'renois 374 (1976); Guarneri, "Uns 
legge frl1llcese sulle moni possessorie," Riv. dir. civ. 302 I (1980). 

20. They may, nonetheless, lead to problems of translation. The French and 
ltalians call the Polish state created in the Napoleonic era the Grand Duchy of War­
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many languages because of their origins in medieval Latin or their 
historical prestige. 

In such cases we see a phenomenon one can calilegal nominal­
ism: the noun prevails over the meaning. One might say, to speak 
very loosely, that the noun no longer indicates an idea but rather an­
other noun. There are many examples. No one would translate so­
viet (in the sense of a political assembly) with the word council, 
although the meanings of the two words correspond. 

Insome instances legal nominalism is prescribed by political au­
thority. Such instances are odd because, while the creation of legal 
rules is the prerogative of those in authority, the definition of con­
cepts is usually the prerogative of scholars. Nevertheless, however 
much scholars may protest, they cannot ignore the decision that 
those in authority sometimes make about the use of a word. Indeed, 
the translator must not ignore the fact that this use results from a 
political decision. For example, in the Soviet Union astate enter­
prise possesses means of production which it can use for its own ben­
efit. Western jurists would therefore describe the enterprise as the 
owner or, in French, the proprUitaire of these means of production. 
Nevertheless, in conformity with the dictates of political authority, 
the Soviet jurist Venedik.tov21 declared that the state owns these 
means of production, a declaration repeated in the civU codes en­
acted in the USSR since the appearance of bis work.22 One who 
translates the assertion in these codes that the state has sobstven­
nost' of the means of production cannot use a word that genuinely 
captures the meaning. He must translate sobstvennost' as 
"ownership." 

H. Translation and Extralinguistic Data 

Complete permanent correspondence between two expressions 
belonging to two different languages can be created. only artificially. 
Leaving aside entirely artificiallanguage, the meaning of a word is 
artificial if those in authority have declared that a word shall have a 
certain meaning or that two words shall have the same meaning. A 
similar declsion could be made by people who have a purely moral 
authority: for example, the scholars in a country might decide that 
such and such an expression will translate some foreign phrase. 

Multilingual texts are, of course, one common instance of this 
phenomenon. If a bilingual legislator in Quebec decldes to call a 

saw, but the Poles call it K8i~two Warszewskie (or Duchy or Principate of Warsaw). 
and are clearly upset by the linguistic choice of the Latin tongues. 

21. Anatolii Venediktov, Gosucla1"8tvennajo. sotsialisticheskaia sobst'Vennos( 
(1948). 

22. üg:z;, art. 21, GK RSFSR, art. 94. 
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given institution bothftducie and trust, thenfiducie means trust in 
the language of Quebec. Another common instance occurs with 
legal reception as when an Arab country borrows the rules of the 
French Civil Code,23 Germany adopts Roman law, or the Russians 
adopt the conceptual system developed by German jurists. 

In the case of a legal reception, the translator has an advantage. 
The foreign expression will be translated by a neologism which is 
taken to correspond to a notion that is well-known to those ac­
quainted. with the legal system that is being imitated. There will al­
ways be someone ready to explain a phrase the jurists of the country 
doing the imitating, and hence translation from one language to the 
other will be easy. For example, when the Italians began to talk 
about negozio giuridico, the definition of this term was clear since 
everyone knew the term was a translation of the German Rechtsges­
chäft. The case is slightly more complex when those who speak two 
different languages decide independently on words in their own lan­
guages to stand for an idea expressed by a word in a third language. 
For example, the French use the word louage and the Germans use 
the word Miet to represent the idea of the Latin locatio. 

1. Homologation 

Translations imposed by the legislator or adopted during a re­
ception are artificial. In contrast, normal translation simply tries to 
present the ideas expressed in the original language without change 
in the language of the translation. 

When a scholar translates he cannot use a word without ques­
tioning every aspect of its definition. If he cannot refer to a defini­
tion provided explicitly or implicitly by the legislator or the case 
law, he must decide how to guarantee that the word he adopts in the 
translation corresponds to that in the original. He mayadopt either 
of two approaches. 

First, he may prefer not to translate. At a macro comparative 
level, such a preference is common. The anthropologist hardly ever 
translates. Normally one does not translate parquet, trustee, 
Dienstbarkeit, khozraschet, kokholz, tsarina, and so forth. Alterna­
tively he may pick the closest term available to him in the language 
he is using, identifying the differences between it and the term in 
the original language, and then taking care that these differences 
are irrelevant from the standpoint of the problem he is addressing. 
Although a thriller may translate procureur de la Republique as 

23. It may be possible to use a data computerization system to draw up a body of 
all the Arabic expressioßS used to express legal concepts with a European matrix. 
See here Beck Peccoz, "Verso 11 riordinamento deI lessico giuridico arabo. n 
progetto iura islamica informatica," Riv. dir. civ. 77 (1985). 
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"district attorney" and ezecuteur testamentaire as executor, and ser· 
vitude as legal estate, a legal translation would avoid doing so. 
Terms such as priBident de la Rtfpublique, chose mobiliere, parl~ 
ment, lichmaia sobstvennost' may be translated, for example, as 
president of the republic, moveable property, parliament, and own­
ership of the citizen.24 Differences in connotation will be regarded 
as qualities that do not delimit the concept itself.25 

Second, he may create a special neologism in his own language. 
The romance languages and German have done so to have terms 
corresponding to the Latin. Russian has done the same with the 
French and, above all, the German legal language. 

Whether the comparative legal scholar is translating or not, he 
faces problems lik.e those of a translator when he tries to get at a 
notion in a conceptual system extraneous to his own. He needs a 
standard to measure differences and correspondences to the con­
cepts in his own system, and he must seek them in the operational 
rules of the two systems. H, for example, a French scholar wishes to 
study "trespass to land," he must reduce "trespass" to more elemen­
tary concepts. Let us suppose that, in doing so, he identifies con­
cepts of intention, immoveable property, entry, violation of the 
property rights of another without the owner's permission. He may 
subsequently discover that the idea of intention he identified is dif­
ferent than his own in the sense that it requires something more or 
less than the French concept. Perhaps he will also find out that act­
ing in opposition to the will of an owner has a different meaning 
than the one usual in French. The problem thus arises of establish­
ing correspondences among the different categories. This reduction 
of the categories of one legal system to the categories of another 
may be termed "homologation." 

The complexity of the problems involved in legal translation 
makes the carelessness with which they are approached seem in­
credible. The translation of important contracts is often entrusted 
to people whohave a solely literary knowledge of one of the two 
languages used. Sometimes a choice of law clause refers to a legal 
system with a language that does not correspond to the one in which 
the contract is written. Or an arbitration clause maY permit an arbi­
trator to be chosen from a third country, and the same word may 
therefore have three different meanings for three arbitrators. 

I 
t 
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IV. IN SEARCH OF "LEGAL FORMANTS" 

A. What is a ''Legal Rule"? 

To speak of comparison, one must have objects to compare. H 
one asks what students of comparative law compare, the most obvi­
ous answer would be, "the rules of different legal systems." What, 
then, is meant by a "legal rule"? 

It is misleading to speak of the legal rule in force in a given 
country as though there were only one such rule. To illustrate, con­
sider the regulation of collective bargaining agreements in Italy. Ar­
ticle 39 of the Constitution provides that "duly registered trade 
unions... may... enter into collective labor agreements which are 
binding upon all. .." The constitutional rule, then, is that the unions 
can enter into binding agreements once they register. Italian legisla­
tion, however, has never provided a way in which the unions can 
register. The statutory or legislative rule, then, is that registration is 
not possible and collective bargaining agreements therefore are not 
binding. Nevertheless, Italian judges have consistently enforced the 
agreements that unions enter into. Thus the judicial rule or case 
law provides that such agreements are binding. There is a lack of 
harmony, then, between the constitutional rule, the statutory rule, 
and the judicial rule. A common lawyer, accustomed to considering 
judicial precedent as a main source of law, will therefore find it curi­
ous that in Italy judicial decisions are not supposed to be a source of 
law at all. 

If, then, we are to compare the rules of the Italian legal system 
with those of the English system, which rule are we to compare? 
The constitutional rule, the statutory rule or the judicial rule? In 
fact, it is wrong to believe that the first step toward comparison is to 
identify "the legal rule" of the countries to be compared. That is the 
typical view of an inexperienced jurist. It is a misleading simplifica­
tion which the student of comparative law has a duty to criticize. 

Instead of speaking of "the legal rule" of a country, we must 
speak instead of the rules of constitutions, legislatures, courts, and, 
indeed, of the scholars who formulate legal doctrine. The reason ju­
rists often faU to do so is that their thought is dominated by a funda­
mental idea: that in a given country at a given moment the rule 
contained in the constitution or in legislation, the rule formulated 
by scholars, the rule declared by courts, and the rule actually. en­

24. Wbat if this term is missing? In tbis case, it is better to explain than trans­
late. The future belongs to dictionaries which explain foreign terms in the language 
of the reader, without translating them. Tbis is what Francesco Oe Franchis has 
done with bis Anglo.ltalian legal dictionary. . 

25. For example, the varying degree of power enjoyed by Pnfsident and ?resi­
dent. The head of state who inherits a title and conserves it for life would. however, 
represent a different concept. 

forced by courts, have an identical content and are therefore the 
same. 

Within a given legal system, the jurists assume this unity. Their 
main goal is to discover "the legal rule" of their system.26 For a civil 

26. Looking at the matter from a philosophical point of view. areader might 

http:system.26
http:itself.25
http:citizen.24
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law jurist, this single rule is supposedly contained in the code. Sup­
posedly, the works of scholars are consulted because they faithfully 
describe the rule in the code, and decisions of judges are instances in 
which this rule has been enforced. For a common lawyer, this single 
rule supposedly is contained in astatute, or when none has been en­
acted, in the decisions of courts. The works of scholars are con­
sulted because they describe the statute or the judicial decisions. 

Nevertheless, civillaw and common law jurists all consult stat­
utes and judicial decisions and the opinions of scholars in search of 
this single rule. Thus, at the outset of their search, they have, not a 
single rule, but a variety of legal material. The civillawyer may say 
that this rule comes, in principle, from the code; the common lawyer 
may say it comes from a particular statute or from judicial decisions; 
and yet they both will learn their law initially from the books of 
legal scholars. Students in civil and common law countries turn to 
books, manuals, hornbooks or carefully edited casebooks, or at least 
to the opinions of their professors, to learn, respectively, about the 
code, and about their case law. Thus, whatever jurists or students 
supposed to be true as to the ultimate source of a legal rule, they 
will begin with the work of scholars and pass to a variety of other 
legal SOUTL"'eS. Moreover, empirically, they know that in some cases 
the case law does not correspond to the opinion of scholars or legis­
lation to the case law. For example, an antiquated or unreasonable 
statute may have been replaced by a more suitable interpretation da­
veloped by judges or by professors. Thus even the jurist who seeks a 
single legal rule, indeed who proceeds from the axiom that there can 
be only one rule in force, recogn.izes impliciUy that living law con­
tains many different elements such as statutory rules, the formula­
tions of scholars, and the decisions of judges-elements that he 
keeps separate in his own thinking. In this essay, we will call them, 
borrowing from phonetics, the "legal formants." The jurist con­
cerned with the law within a single country examines all of these 
elements and then eliminates the complications that arise from their 
multiplicity to arrive at one rule. He does so by a process of inter­
pretation. Yet this process does not guarantee that there is, in his 
system, only a single rule. Several interpretations will be possible 
and logic alone will not show that one is correct and another false. 

raise against this distinction an objeclion that is rather awkward for us: in what 
sense can we speak of a "meaning of the law, of doctrina1 formulas, ete.? If it is true 
that each interpretation of the law modifies It, it is equally true that it is anterlor to 
every interpretation, and independent from every interpretation. From a more em­
pirie perspective, a suitable answer to this objection does exist: in this esse, it is nec­
essary 10 understand the expression, "meaning of the law," in the sense, "empirie 
literal meaning in conformity with the thought of the writer of the text." 1f the lit­
eral meaning and the thought of the writer are in conflict, It Is better 10 acknowl­
edge that we have before us two distinct "legal formants." 

..I.~~..I.j 1....tr.r\.r.t"l..L r V.n.l\lLt\.J.:"4 J.;;:::) 

Within a given legal system with multiple "legal formants" there is 
no guarantee that they will be in harmony rather than in conflict. 

B. Must There Be a Single Rule? 

In civillaw systems, and in common law systems where there is 
arelevant statute, there is a tendency to say that the will of the leg­
islature creates a legal rule which scholarship interprets and judges 
enforce. In common law countries when there is no relevant statute, 
there is a similar tendency to think that· a single rule is implicit in 
the case law, a rule that scholars discover and judges apply in new 
cases. Thus, in principle, the various rules that legislators, scholars, 
and judges propound or apply are supposed to be identical. Lack of 
identity is the fault of the interpreter. 

One who studies comparative law cannot think this way. He 
cannot reject foreign solutions to legal problems because they arise 
from "wrong interpretations." At the same time, by comparing sev­
eral systems, he can see that the "legal formants" within a single 
system may differ. 

Consider, for example, the ways in which Italian, French, and 
Belgian law deal with a case in which a person who believes himself 
to be heir disposes of property he has inherited by transaction to a 
third party in good faith and for a valuable consideration. Is the 
transaction effective or not? In Italy the transaction is effective ac­
cording to both the civil code (art. 534, par. 2) and the case law. In 
Belgium the code says nothing and consequently the question must 
be decided by the general rules governing property. Since, in gen­
eral, property can only be transferred by its owner, the transaction 
is ineffective. In France the texts of the code are the same as in 
Belgium, but the transaction is considered to be effective because 
various ideas are invoked to justify adeparture from the ordinary 
rules of property: for example, the idea that the heir has a tacit 
agency. 

Can one say that Belgian law is the same as the Italian ? Of 
course not: it is the exact opposite. Can one say that Belgian law is 
identical to the French? Of course not: the result in practice is the 
exact opposite. Thus to identify differences and similarities among 
legal systems, we must take into account both legislation and case 
law. 

We should not think, however, that we understand a legal sys­
tem when we know only how courts have actually resolved cases. 
Knowledge of a legal system entails knowledge of factors present to­
day which determine how cases will be resolved in the near future. 
We must know not only how courts have acted but consider the in­
fluences to which judges are subject. Such influences may have a 
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variety of origins. For example, they may arise because scholars 
have given wide SUpport to a doctrinal innovation. They may con~ 
cern the judge's background. A judge appointed from an academic 
position will tend to put more stress on scholarly opinion than a 
judge who has always practiced law. The text of astatute is one of 
these influences even when previous judiclal decisions have disre­
garded it. There is always the possibility that courts will return to 
the letter of the law. 

C. The Consistency 01 "Legal Formants" 

Suppose we were to study how two different legal systems re­
solved a problem, for example: the problem of the liability of the 
manufacturer of defective products for damage caused to someone 
other than the direct purchaser. Suppose we found that the statutes 
of the two legal systems were the same. We might then find either 
that the judges of both systems applied the same rules or that they 
applied different ones. If they applied the same rules, the reason 
might be that these rules actually were consequences of the statutes. 
If, however, they applied different rules, it would be clear that the 
statutes alone were not responsible for the rules followed by the 
judges. We could then ask what, if not the statute, might be influ­
encing the judges. A comparative method can thus provide acheck 
on the claim of jurists within a legal system that their method rests 
purelyon logic and deduction. Indeed, the comparative method can 
show us just how relative is the value of many discussions about the 
theory of the juridical person, the principle of the autonomy of the 
will, the nature of ownership, and so forth. The comparative 
method may thus be a tbreat to any process of legal reasoning which 
does not employ comparison. The threat is most direct to those "sei­
entific" methods of legal reasoning that do not measure themselves 
against practice, but formulate definitions that are supported solely 
by their consistency with other definitions. In destroying the con­
clusions reached by these methods, comparison may provide an al­
ternative method that is more solid. 

D. Comparison: An Historical Science 

Comparison recognizes that the "legal formants" within a sys­
tem are not always uniform and therefore contradiction is possible. 
The princlple of non-contradiction, the fetish of municlpal lawyers, 
loses all value in an historical perspective, and the comparative per­
spective is historical par excellence.21 From this perspective, any 

27. We bave seen that the jurist "of a single system" sets these asymmetries in 
relation to the possible errors of the interpreter. But the opposition between true 
interpretation and false interpretation is a luxury which the comparativist cannot af· 
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model is true if it has actually existed. Any model that is de facto 
true has as much legitimacy as any other model that is de facto just 
as true. If we consider the French Civil Code in historica1 perspec­
tive, we find tluit the generation of Louis Philippe gave it one inter­
pretation while the generation of Clemenceau gave it another.28 

While every interpreter, of course, will claim that all previous inter­
pretations are wrong, it would be absurd for a student of compara­
tive law to become mixed up in these generational polemics. From 
bis perspective, all the alternative solutions are true and real with 
the possible exceptjon of that contained in an overly nervous stu­
dent's examination answer. 

The comparative method is thus the opposite of the dogmatic. 
The comparative method is founded upon the actual observation of 
the elements at work in a given legal system. The dogmatic method 
is founded upon analytical reasoning. The comparative method ex­
amines the way in which, in various legal systems, jurists work withr ' 
specific rules and general categories. The dogmatic method offers 

ford. The jurist of a single system fills the pp between the idea (a law which entails 

, a single exact interpretation) and the fact (the presence of numerous interpreta­

tions) by making the choice tbat bis personal preferences malte rum consider to be 

exact. Yet the comparativist, who is never a good judge on foreign ground, refuses to 

consecrate this or that interpretation as exact, and has no faith in any criterion that 

is not objectivej indeed he is fully aware that any interpretation made by a jurist is a 

real interpretation. "Verum ipsum factum" is the criterion that inspires the com­

parativist in bis analysis. As he has no preference for one legal system rather than 

another, so the comparativist has no preference for one or another "legal formants" 

of a given system, nor for one or another feature which he f'mds within a given 
"legal formant." In the Trento IJl8lrlfesto (see above. to n. 2) figures a thesis (the 
fourth) which is expressed as fplIows: "Comparative knowledge of legal systems has 
the specific merit of checking the coherence of the various elements present in each 
system after having identified and understood these elements. In particular, it 
checks whether the unrationalized rules present in each system are compatible with 
the theoretical propositions elaborated to malte the operational rules intelligible." 

28. A large number of errors might have been avoided if, in the study of Freneh 
property law in the nineteenth century, a privileged position had not been allotted to 
the declamations of wrLters and the general definition we find in the Code civil, and 
if the importance of the specifie rules contained in the code and in special statutes 
andregulations bad been aeknowledged. On this see, extensively, Antonio Gambaro, 
Jus oedifi.candi e nozione civilistica della proprieta (1975). In the Trento manifesto 
(see above. 2 to n. 2) two theses (the sec(>nd and the fifth) are expressed as folIows: 
second thesis: 

There is no comparative science without measurement of the differences 
and similarities found among different legal systems. Mere cultural excur­
sions or parallel exposition of fields is not comparative science. 

fifth thesis: 
"Understanding a legal system is not a monopoly of the jurists who belong 
to that system. On the contrary, the jurist belonging to a given system, 
though, on the one band, advantaged by an abundance of information, is, on 
the other hand, disadvantaged more than any other jurist by the assumption 
that the theoretical formulations present in bis system are completely co­
herent with the operational rules of that system." 

http:another.28
http:excellence.21
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V. "LEGAL FORMANTS": THEIR STRUCTURE AND RELATIONSHlP 

A. 	 The Signifwance of Case Law 

In· civil law countries, the use of the comparative method has 
gone hand in hand with greater attention to case law. Comparative 
law is an historical science concerned with what is real. It conforms 
to the criteria of Gian Battista Vico: verum ipsum factum. It is 
therefore natural for the comparativist to direct his attention toward 
judicial decisions. Especially in ltaly, use of. comparative methods 
has led to a reassessment of the role of case law. It has lead to the 
recognition of some operational rules not contained in the Civil 
Code but nevertheless actually followed by the courts. 

This concern with case law, however, is to be found among 
those who use any non-dogmatic methodology. The exegetical, his­
torical, rational, and sociological methods, as weIl as legal realism, 
all look to reality and hence appreciate the importance of judicial 
decisions. The literature concerning the role of case law has devel­
oped, especially in ltaly, in a way that would have been unthinkable 
fifty years ago. It would be unjust to deny that comparative re­
search has iavored this phenomenon. Ws senseless to reduce it to 
the product of comparative research. 

Conversely, it would be amistake to reduce the comparative 
method to the study of cases. The student of comparative law is per­
fectly aware that a judicial decision has a different significance in 
countries where the law is based on precedent than in those where 
it is based on statute. 

An example of what comparative methods may uncover through 
attention to cases are the results Gino Gorla achieved in his study of 
contract.30 He compared the role of consideration in English law 
with that of muse or cause in French and ltalian law. Cause means, 
roughly speaking, a good reason for the parties to enter into a con­
tract and for the law to enforce it. According to both the French 
and Italian Codes and scholarly doctrine, a contract must have a 
muse to be enforced. Gorla showed, however, that French and ltal ­
ian case law does not allow the enforceability of a contract to turn 

29. 	 The teaching comes from Gino Gorla. 
The third thesis of the Trento manifesto (see above) states as follows: 
"Comparison turns its attention to various phenomena of legal lile operat­
ing in the past or the present, considers legal propositions as historica1 facts 
induding those formulated by legj.slators, judges and scholars, and so veri­
fies what genuinely occurred. In this sense, comparison is an historica1 
science. 

30. Gino Gorla, n contratto, 2 volwnes (1955): Id. Le contrat 00718 le droit conti­
nental (1958) (lit.). 
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on the presence or absence of a cause but on the presence or absence 
of a non-liberal cause. The courts treat the absence of cause and the 
presence of a liberal cause in the same way. It is interesting that 
this result is not expressed in this way even by Gorla himself. 

The significance of the presence or absence of a liberal cause, 
which Gorla discovered to be implicit in the French and Italian legal 
systems, is explicit in the Anglo-American system, a fact that cer­
tainly facUitated Gorla's discovery. As is often the case, the model 
in question is explicit in one system, and present, but implicit in 
another. 

Gorla's work indicates the importance of distinguishing between 
the rule announced by· the court and the rule it actually applied, or, 
as a common lawyer would say, between the court's statement of the 
rule and the holding of the case, that is, the facts on which the court 

. arrives at a certain result. 

B. 	 The Developrnent of the Factual Approach: The Studies at 

Cornell 


In civil law countries, law is traditionally explained by saying 
that the legislature enacts astatute, scholars discover its meaning, 
and judges, assisted by their conclusions, give the statute a precise 
application through their decisions. We have seen the unrealism of 
this view. Can we therefore conclude that this view is wholly falla­
cious? Can we say that astatute or the reasons given by a court are 
legal flowers without stem or root, irrelevant to the actual law in 
force? When the question is asked in that way, it is clear that the 
answer is "no." 

The statutes are not the entire law. The definitions of legal doc­
trines by scholars are not the entire law. Neither is an exhaustive 
list of all the reasons given for the decisions made by courts. In or­
der to see the entire law, it is necessary to find a suitable place for 
statute, definition, reason, holding, and so forth. More precisely, it is 
necessary to recognize all the "legal formants" of the system and to 
identify the scope proper to each. One must avoid the optical illu­
sion caused by magnifying the more general statements of law, the 
large definitions, and neglecting the specific operational rules that 
courts actually follow. By the same token, one must avoid the error 
of 	perspective that makes the more abstract legal conclusions 
invisible. 

The need to recognize the diversity of the "legal formants" and 
their proper roles is illustrated by the Cornell studies on the forma­
tion of contract, a collective comparative research project directed 
by 	Rudolf Schlesinger which has left in its wake a monumental 

http:contract.30
http:definitions.29
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mass of data.31 The preliminary problem that Schlesinger bad to re­
solve was how to obtain comparable answers to the questions he 
wished to ask about different legal systems. The answers bad to re­
fer to identical questions interpreted identically by all those reply­
ing. Moreover, each answer had to be self-sufficient. ,It was 
impossible to use answers which needed further interpretation and 
hence the answer had to be on a par with the most detailed rules. 

Professor Schlesinger therefore bad to formulate each question 
to take account of any relevant circumstances in any one of the legal 
systems analyzed to be sure that tbis circumstance would be consid­
ered in the analysis of every other system compared. Consequently, 
generic rules, identically formulated but capable of producing differ­
ent results, were not regarded as the same. 

Another and more important objective was also achieved. 
Often, the circumstances that operate explicitly and officially in one 
system are officially ignored and considered to be irrelevant in an­
other and yet, in that other system, they operate secretly, slipping 
silently in between the formulation of the rule and its application by 
the courts. The special feature of the work done at Comell was it 
made jurists think explicitly about the circumstances that matter by 
forcing them to answer identically formulated questions. 

The solution that Schlesinger adopted to these problems consti· 
tutes the most significant methodological feature of the whole sur­
vey. The problem was to formulate a question in a uniform way for 
an Indian, a Spaniard, a Pole, a German, a N orwegian, and so forth. 
In order to do so, one could not use abstract categories that might 
not be univers8lly applicable: for example, offer, acceptance, and 
contract. Representatives from each national legal system would 

31. Formation ofContracts (Rudolf Scblesinger ed.) (UNi8). See my review, "Un 
metodo di lavoro nuovo: il seminario di Cornell," Riv. dir. civ. 11,172 ff. (1972). 

In 1957 a t~y conference planned comparative research on the formation 
of contracts (offer, acceptance, revocation of the offer: with appendices on de facto 
contracts and conventional fonns). In the following three years the legal systems to 
be analyzed and reporters were carefully chosen: most important, questionnaires 
were elaborated. The questions were formulated and constructed in such a way as to 
have a plausible, complete meaning for jurists of different families): later extremely 
detailed memoranda were composed to wbich single reporters had to comply in re-­
searching the data of the various systems: fmally, the single collaborators produced 
written (national) reports. 

The years in wbich work was most intense were those between 1960 and 1964. 
Three times reporters spent together at Cornell University periods varying from two 
to four months. In these stays, the various national reports were the subject of oral 
discussion, at the end of which each reporter produced a supplement to bis previous 
contrlbution. General reports were then prepared, designed to give a picture of the 
agreements. Albeit preceded by the compilation of drafts by single reporters, these 
general reports are a collective work. Between 1964 and 1968 the national reports 
were further revised (to malte their contents more consistent with the general re-­
ports), and an introduction was written. Finally, the records of proceedings were 
printed. The result was a work of 1,700 pages. 

u:1Ll!.üJ\.L I'U,KMJ\lYl'l:)J.:1l:1J.J 

have seen in these abstract terms the ideas of their own system, or 
worse yet, their own doctrinal school. To obtain consistency, each 
question was therefore formulated by presenting a case. The cases 
were taken not only from Anglo-American countries but from Ger­
manic countries as weIl. French and Italian cases were not used be­
cause the reports of these cases are often not sufficiently dear as to 
the facts. 

This factual approach thus asked respondents about the results 
that would be reached in Particular cases, not about a doctrinal sys­
tem. To the extent the results of these cases were similar, they may 
have contained an implicit system. Yet the factual approach is the 
opposite of a method that concentrates on system. 

The work at Cornell met not only with approval but with criti­
cism, especially by Dennis TalIon. He charged that because Schles­
inger came from a country, the United States, with a legal system 
based on precedent, he had, in effect, treated civil law systems as 
systems based on ease law. Schlesinger, however, did not ask jurists 
from civil law eountries to forget that their own law is generally 
guided by more systematie work of scholars. He asked them only to 
apply their law to eertain particular problems. The informant was 
free to answer the question by consulting an artiele of the civil code 
or astatute or the scholarly literature. He could refer to these 
sources in explaining bis answer.32 ' 

In our opinion, the work at Cornell was an important step in 
the bistory of the eomparative method and, perbaps, of the legal 
method in general. The eonsistency presumed to exUrt among the 
"legal formants" of each system was no longer taken for granted. 
Once it was recognized that these elements could be inc:onsistent, it 
was recognized as well that the ,national jurist by himself eould not 
judge their consisteney.Judging their consistency required work 
based on a factual method. 

At Cornell, the jurist who reported on a given national legal 
system was, of course, chosen from the nation in question. Yet the 
method of investigation avoided the risks tbat usually accompany 
such parallel collective presentations of information. Usually, in 
parallel presentations, it is thought that only the jurist of the coun­
try in question is initiated in knowledge of his own legal system, and 
it is thought that this initiation is necessary and sufficient, not only 
to know codes, scholarly work, and case law in that system, but also 
to judge the consistency of the code, the conclusions drawn from the 
code, and the judicial decisions that purport to apply these conclu­

32. In our view, at Cornell some Romanist jurists gave too much emphasis to the 
"system," whereas others stressed excessively the latest esse law (see Un metodo, 
cit.). 

http:answer.32
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sions. The studies at Cornell teach us that in order to have complete 
knowledge of a country's law, we cannot trust what the jurists of 
that country say, for there may be wide gaps between operative 
rules and the rules that are commonly stated. 

The work at Cornell highlighted a different phenomenon as 
well. Often a respondent had to answer questions about bis own 
legal system that had never been asked before. As a result, the re­
ports at Cornell gave a highly different picture of the law than the 
monographs used in the country in question. 

C. Features ofSame "Legal Formants" 

Within each legal system there co-exist different "legal for­
mants" which may or may not be in harmony with each other. That 
would seem to be a proven faet. Thus far, however, we have not ex­
plained what these "legal formants" may be. 

Important elements of which we have not yet spoken are the 
reasons and the conclusions given by judges and scholars. Strange as 
it may sound, the reasons that judges and scholars give are different 
"legal formants" than their conclusions. The reasons have a life of 
their own independent of that of the conclusions they supposedly 
support. 

Consider, for example, the French legal rule that a person who 
believes himself to be heir and who aets in good faith can make a 
valid conveyance.33 This conclusion is justified by the jurists who 
have dealt with it in various ways: (1) by saying there is a collective 
sasine common to all those inheriting; (2) by saying the true heir 
has tacitly appointed the transferor bis agent; (3) by saying there is 
"apparent ownership"; (4) by saying that the true heir has created a 
risk for others through his inema. The conclusion is a faet about 
the French legal system that is to a large extent independent of the 
reasons given for it. Nevertheless, one cannot conclude that the rea­
sons do not matter. They are "legal formants" for French law in 
their own right. Legal systems where the same conclusion is sup­
ported by different justifications cannot be regarded as identical. 
For example, if the conveyance is deemed to be effective because of 
a tacit agency, there will be a tendency to treat the conveyance by 
the rules of tacit agency. New rules governing agency may be ap­
plied to the person who believes himself to be heir. Thus one must 
include the justifications given for rules among the "legal formants" 
of the French system. Other examples would be the justification 
French jurists give for the clon manuel, the recovery of money paid 
by mistake, and so forth. 

33. Sacco, "Un cryptotype en droit fran~: 1a remise abstraite?" Etudes Radiere 
273 (1981). 
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The propositions about law that are put forward as conclusions 
by scholars, legislators, or judges are another legal formant. The 
various forms they may take have not yet been widely studied. 
Sometimes these conclusions seem to explain a legal term. They are 
supposed to connect the term with its legal effects. For example, 
the term may be "parents" or "members of Parliament" and the 
legal effects may be "they have the power to manage the property of 
their minor children" or uthey have the power to make legal rules." 
Jurists insert a statement in the middle: for example, "parents rep­
resent their minor children," or "members of Parliament represent 
the nation." These statements are not themselves operative rules. 
They are purported explanations of operative rules. Nevertheless, 
we should not regard them as superfluous. They can affect the way 
in which the operational rules they purpose to explain are under­
stood and interpreted. Thus they also rank among the legal for­
mants of a system. 

It may be surprising that some explanation of this sort are made 
by the legislator. His job, after all, is to make rules, not to explain 
them. Nevertheless, when legislator describes and classifies, he de­
fines terms and sometimes explains their significance. Sometimes, 
indeed, these definitions or explanations contradiet operational 
rules. Sometimes they are superfluous in the sense that the opera­
tional rule alone is sufficient to decide cases. Nevertheless, the ex­
planations of the legislator have an official character and therefore 
can exert influence. Even if a definition has no direct connection 
with the decision of cases, it has a hortatory character which may 
influence other aspects of the legal system. 

Declamatory statements often make explicit an ideology, be it 
the ideology that aetually inspired the system in question or the one 
that a given authority believes to have inspired it or the one this au­
thority wishes people to think inspired it. In civil law and in com­
mon law countries, declamatory statements are often made in 
accordance with the background of jus naturalism. Declamatory 
statements, for example, may insist that contracts are made by con­
sent, while the operational rule requires not only consent but a rea­
son or cause for the enforcement of the contract (see, for example, 
art.1376 of the ltalian Civil Code). Or, for example, in common law 
countries, there are declamatory statements that property is trans­
ferred by the will of the parties while the operational rules require 
an additional element: for example, consideration or delivery or, for 
the transfer of immovable property, a conveyance. Often the da­
clamatory statement amounts to a synecdoche, a rhetorical figure 
which, as mentioned earl1er, indicates one necessary element with­
out mentioning the others. 

Declamatory statements are especially important in socialist 
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legal systems.34 From the beginning, Soviet authority showed a sur­
prising propensity to make such statements, statements that are 
neutral with respect to operational rules but reveal the ideals and 
aspirations of those in authority. One of the most fundamental pro­
positions of Soviet law is declamatory: that the means of industrial 
production belong to the state. From the standpoint of the opera­
tional rules, the power of ownership is divided and allocated in vari­
ous ways between the state and the enterprise.35 In non-Socialist 
countries declamatory statements are most frequent in the more ba­
sic laws such as constitutions and codes. 

The statements which are "legal formants" of the system, horta­
tory or not, may not be strictly legal. They may be propositions 
about philosophy, politics, ideology or religion. It would be as diffi­
cult to explain canon law without the notion of God as it would be to 
explain Soviet law without ideas taken from Marx or Engels or 
Lenin. It would not only be difficult, but inadequate and unfair. 
Whether strictly legal or not, the propositions that are one of the 
legal formants of a system may be true or false. In that respect they 
differ from operational rules which are simply imperatives. Declam­
atory propositions carry the particular danger of encouraging a false 
understanding of what a legal system is doing, even if this under­
standing is sometimes welcomed by those who make such state­
ments. For example, Article 1321 of the ltalian Civil Code says that 
a contract is an agreement, that is, that a contract consists of two 
wills. Article 1333 says that, in certain cases, a contract can be 
formed even when the offeree is silent. Jurists have explained that 
in such cases silence counts as an expression of will. This explana­
tion is declamatory in the sense that it is tagged on to operational 
rules which it really does not explain. Far from explaining them. it 
is contradictory, and, like every other contradiction, false. 

D. Consequences of the Disharmony Among "Legal Formants" 

The number of legal formants and their comparative impor­
tance varies enormously from one system to another. In some areas 
of English law, statutes are wholly lacking. Peoples without written 
alphabets may not have rules that are formulated expressly or bod­
ies of case law or scholarly writing. Some areas of constitutionallaw 
have no decided cases. 

The comparative importance of a legal formant depends upon 

34. Crespi Reghizzi, Oe Nova, and Sacco, n Zivil{le8etzbuch, cit., n. 4, n. 7; Ajani, 
"The Supremacy of Statutory Law in Socialist Systems," Rev. Soc. Law 123 (1985). 

35. The cited work by Venediktov is fundamental for the entire problem. See 
also the resumption of the debate during "the Prague spring" in the proceedings of 
the Conference of Tremezzo in 1968, Riv. dir. comm., I, 19 ff. (1969). 
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its capacity to influence the others. That capacity differs from one 
legal system to another. It is a characteristic of a legal system that is 
hard to verbalize. hard to quantify and patently of enormous impor­
tance. For example, scholarly writing was far more important in 
Germany between 1880 and 1900 than in France. Case law has been 
more important in France than in ltaly. Ideology has affected schol­
arly writing much more in socialist countries than elsewhere. 

Moreover, the disharmony between one legal formant and an­
other in the same legal system may be greater or smaller, or less im­
portant. For example, the disharmony between the civil code and its 
interpretation is very great in France and much less conspicuous in 
Germany. In a very compact system. the legal formants are elose 
together. 

A jurist who deals with a system that is not bis own often has 
problems of perception with legal formants that do not exist in bis 
own system. Anglo-American jurists, for examples, dismiss the ideo­
logical statements in socialist laws and hence the legal categories 
that socialist jurists produce on the basis of their ideology. The 
French jurist, struggling to understand German scholarly writing, 
sometimes imagines it to be a species of (poor) philosophy devoid of 
interest for the jurist. 

E. Disharmony Among ilLegal Formants" and Knowledge ofLaw 

We Can now see that it would be far too simple to say that stat­
utes. scholarly writings and judicial decisions are the legal formants 
of a system. The legal system contains a far greater range of poten­
tially contrary elements. 

Statutes, as we have seen. may contain not only operational 
rules but explanations that in some cases are merely declamatory. 
The legislator may make a declamatory declaration that sovereignty 
belongs to the people. and the legislature should be elected by uni­
versal suffrage and yet enact an operational rule denying the 
franchise to some citizens of full age. Similarly. the legislator may 
announce that a contract is an agreement and all agreements are to 
be enforced while providing an operational rule that enforces only 
those contracts that are based on a caUse or consideration. 

Again, as we have seen, a judicial decision may announce one 
rule, even though the judge is implicitly following another one, 
Moreover, the judicial decision may contain the same diverse ele­
ments we have seen in statutes such as explanations of rules that 
may or may not be declamatory.36 

36. See here Sacco, La massima mentitoria, in the records of the conference, 
"La giu'l'isprudenza per massime e il valore del precedente," held in Genoa on 11, 12, 
and 13 March 1988, in Padua (1989). 
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Scholarly writing may take several different fonns. 1t may be 
essayistic: it presents an original idea and seeks to persuade the 
reader of its validity. Or scholarly writing may be didactic: it pro­
vides students with a manual. In either case, the writing will at 
times be informative, at times persuasive. Scholarship that aims to 
persuade will regularly be accompanied by arguments which, as we 
have seen, take on a life of their own and become "legal formants" 
in their own right. Whether it aims to inform or to persuade schol­
arly writing will usually supply examples. The examples again can 
acquire an influence of their own and so become an autonomous 
"legal formant" because, from the examples, one could infer a rule 
that is not the one about which the scholar intended to inform or 
persuade uso 

We shall not try to compile a list of all the "legal formants" pos­
sible in a legal system.37 We wish to stress, however, that there is a 
basic distinction between those legal formants that are themselves 
rules of conduct and others that are developed in order to provide 
abstract formulations or justifications of rules and conduct. 80th 
are found in the work of legislators, scholars, and courts. 

We also wish to stress that these "legal formants" may diverge 
from one another. Only experience makes it possible to judge the 
extent of these divergences. Over time, abstract formulations and 
justifications may adapt themselves to the rules and so the gap may 
be narrowed. Yet it is also possible for these elements to co-exist 
without any narrowing of the gap. Indeed, there are a number of 
techniques that jurists use to prevent the gap from closing. For ex­
ample, they create "irrebuttable presumptions." Still more common, 
as already mentioned, are declamatory statements by which one 
event is treated as its opposite, as when the silence of an offeree is 
said to be a deelaration of bis consent. 

(InstalIment II of II will be published in the next issue) 

37. A study on the many "legal formants" involved in the stare decisis rule in 
American law is Ugo Mattei, Stare Decisis (1988). 

PAUL B. STEPHAN III 

Perestroyka and Property: The Law of Ownership in 
the Post-Socialist Soviet Union 

All ofour past ideology presented socialism as the antipode 
of the market, and regarded admission of the market as an 
encroachment on socialism. Yes, we an? encroaching on so­
cialism, but only the socialism that was built bureaucrati­
cally, under which the country veen?d off the path on which 
it had embarked in 1917. 1 

The end came quickly to Soviet socialism. General Secretary 
(later President) Gorbachev's perestroyka (restructuring) campaign, 
initially designed to reform and rationalize the existing socialist sys­
tem of state ownership and management, has become a program of 
destatization and political and economic liberalization. Central to 
this transformation is the definition of property rights, among state 
organs, among individuals, and between individuals and the state. 
To an extent unprecedented in Soviet bistory, the authorities have 
blessed the substitution of private property for state-owned or -con­
trolled production. 

Many puzzles remain as these revolutionary events unfold. 
First, wh~t led the Soviet leadership to embrace private property 
and markets? In Central Europe, nationalist animosity toward what 
was regarded as Soviet imperialism explains at least in part the sud­
denness and definitiveness of the rejection of Soviet-style socialism. 
But anti-Russian nationalism, although a potent political force in 
parts of the Soviet Union, cannot explain Gorbachev's actions. Sec­
ond, exactly what does the Soviet leadership propose to embrace? Is 
it possible, after more than fifty years of nearly complete state own­
ershlp of the means of production, to reintroduce private ownership 
in Soviet society? What problems have the authorities fudged, and 
what have they overlooked? 

." PAUL B. STEPHAN III is Percy Brown, Jr. Professor of Law, University of 
Virginia. This paper has grown out of more than a decade of collaboration. both pro­
fessional and personal. with Herbert Hausmaninger. Anyone who knows Herbert 
will recognize my great intellectual debt to him, as well as bis freedom from respon­
sibUity for any errors or misjudgments that appear herein. 

1. "Vystupitel'noye slovo M.S. Gorbacheva na Plyenume TsK KPSS" [Introduc­
tory Address of M.S. Gorbachev to the Plenum of the Central Committee of the 
Communist Party of the Soviet Union], Izvyestilla, Oct. 9, 1990 at p. 1. 
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VI. A FIRsT APPLICATION: THE SoURCES OF LAw 

The Meaning of "Sources ofLaw" 

The "legal formants" of a system of law are never in complete 
harmony. Nevertheless, the "sources of law" are usually explained 
to soggest that they provide a single answer to every legal problem. 
In coWltries such as Germany, France and Italy, hortatory state­
ments are made that acknowledge, as sources of law, those envis­
aged by the constitution. 

Although the disharmony among legal formants of the system is 
most evident in France, the French constitution preserves the ideas 

< the late eighteenth century according to which legal rules can 
< only be created by organs of government charged with legislative 
<functions. In France, this constitution is thought to explain com­

pletely the creation of rules. Nevertheless, in France. as elsewhere, 
<the clvillaw evolves incessantly, driven on by innovative judicl.al so­
lutions. Even in France, jurists acknowledge the contribution made 
by this droit J1I"fitorien, which, like the work of the anclent Roman 
fJ'1TJS!tor, is a· pillar of the legal system supporting much of· the 

The French discussions of private law acknowledge this 
contribution, just as their treatments of constitutional law usually 

;deny it. 
In other European coWltries as weIl, discussions of constitu­

f· tionallaw typically mention one or a very few of the legal formants 
of the system. Jurists in the fields of private law and labor law, 
however, are not willing to ignore "practice" which, in continental 
Europe, consists of those legal formants of the system controIled by 
judges and administrative organs~ This does not mean that the con­
stitutional lawyers are wrong, nor that the experts in private law 
and labor law are subverting the constitution. It is simply that some 
elements of the system are constitutionalized, and these are the ones 

RoOOLFO SACCO is Professor of Law, University of Turm (Italy). Edited by James 
R. Gordley, who the author wishes to thank. 

Installment I of this article was published in 39 Am. J. Comp. L. 1 (1991). 
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the constitutionallawyers refer to in their discussions. We might re­
fer to them as enacted legal formants as distingu:1shed from those 
which have grown up without formal enactment. 

No one who wishes to describe the law realistically can ignore 
the existence of sources other than those formerly recognized in the 
Constitution. Sometimes these sources are recognized by speaking 
of a "constitution in action" (costituzione materiale) or a living law 
(diritto vivente) and so forth. Others speak as though in an ideal 
(perfect) legal system the only sources of law would be those indi­
cated in the constitution, even though, in reality, many rules are cre­
ated by courts, arbitrators, and administrative bodies. Although 
they try to take account of the actual world, their descriptions con­
tain a contradiction. When they say that the judge creates law, they 
imply that when he does so, the legislator has been ignored or 
superceded. Thus the work of thejudge, as they describeit, contra­
dicts the rule that they themselves proc1aim-that the legislator's
will is law and must be obeyed. 

Surprisinglyenough, however, the contradiction is only appar­
ent. One can believe both in the omnipotence of the legislator and 
in the creative power of the judge. The reason is that statute and 
judicial practice are concerned with different legal formants of the 
system, which themselves may have different contents. One can af­
firm the power of the legislator to make statutes without denying 
that judicial decisions are another source of law. To do so, however 
one must acknowledge that judicial decisions are a source of law, 
whether or not they are mentioned in the constitution. Any account 
of the sources of law is incomplete unless it describes all legal for­
mants of the system. 

To have a complete account, we must recognize the rules 
promulgated by organs of the state and enforced by its coercive 
power are not the only sources of law. The positivist view that law 
is created and enforced by the state creates a dangerous optical Ulu­
sion. The organs of the state may choose, conscientiously or uncon­
sciously, to enforce rules created elsewhere, for example, the rules 
found in scholarly writing, in manuals, and in teaching in the un­
viersities. The positivist view leads one to neglect these sources. 

B. SOUTCeS ofLaw and Interpretation 

Law cannot be applied unless it is interpreted.1 When law is ap­

1. Interpretation is guided by what the interpreter thought and feIt even before 
he started to read and analyze the source. This is the clue of Josef Esser's master­
piece, V01"t1en!Jtä7ldniB u7ld Methodenwahl in der Reschtlifi7ldung (1972), In agree­
ment with Esser's thesis is Rodolfo Sacco's in R roncetto di interpretazi.one del 
diritto (1947), See also Jerome Frank, LaU} a7ld the Modern Mi7ld (1931). 
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plied, there must be an interaction between a primary source, such 
as statute or precedent, and an interpretation. 

Interpretation, in turn. is determined and disciplined by all 
those factors that affect the convictions of the interpreter, 
Whatever affects the convictions of the interpreter is thus a source 
of law as applied. An obvious example is university teaching. 

In truth, legal science has not yet made the least effort to de­
scribe this phenomenon correctly. Typically. if a jurist interprets a 
statute, the statute is said to be the source of the law as applied and 
no mention is made of the jurist. If the jurist presents bis conclu­
sion without support in astatute, and the case law subsequently 
adopts it, the case law is said to be the source of law and no mention 
is made of the jurist. Such a description is .arbitrary. 

Whatever influences interpretation is a source of law. To dis­
cover what influences interpretation various methods can be used. 
For example, one can examine the sources that an interpreter uses, 
be he lawyer or judge, when he advocates or adopts an interpreta­
tion of a rule. 

It has been said that the California Civil Code of 1872, drawn up 
along the lines of the Field Civil Code, was stillbom. According to 
jurists such as Pomeroy the aim of the Code was to interpret and 
restate prior common law.2 Therefore the interpreter had to consult 
the cases decided before the Code was enacted. Similarly, when It­
aly adopted a new civil code in 1942 to replace the previous code of 
1865, scholars continued to cite earlier German doctrine as, indeed. 
they bad done before this code was enacted. They were convinced 
that the new code was incomprehensible without an understanding 
of the concepts underlying it. and that these concepts had been de­
scribed with unsurpassable accuracy by the German writers. There­
fore they consulted German doctrine to interpret the law in force. 

One wonders, at this point, to what extent the legislator can 
ever have its own will respected. This question has a twofold an­
swer. First of all, any normal legislator can make himself obeyed to 
a considerable extent if he adopts a rule that is clear. precise, and 
easily understood by the judge who must enforce it. Either the rule 
must be drafted so that the judges can understand it given their cur­
rent educational background. or care must be taken to educate 
judges so that they will be qualified to understand such rules. 

Second, however, for astatute to command attention it must 
somehow be placed on a pedestal. It must be sacralised. Rules have 
that status when they are feIt by those who must enforce them to be 
the product of a great social breakthrough. The American constitu­

2. See Pomeroy, "The True Method of Interpreting the Civil Code," 4 West 
Coast Reporter 109 (1884). 
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tion is an example.3 So also are rules that break polemically with 
the past after aperiod of acute social conflict such as certain rules 
enacted during the French Revolution and many of the rules en­
forced in socialist countries today. 

An important form of sacralization takes place when a society 
elevates the authors of the law to a level higher than the rules 
themselves. The fact that Dante put Justinian in heaven in bis Di­
vine Comedy teIls us something we might miss reading the commen­
tators on Roman law: the idea. germinating in the medieval cult of 
Roman law, that the Coryus iuris civilis was compiled by a sort of 
divine mandate. 

C SCN:ilarship as a Source ofLaw 

We have mentioned that scholarly writings, both essayistic and 
didactic, are a source of law, that is, they form a "legal fonnant" of 
the system.

4 
A doctrinal proposition contained in these writings 

may, however, work in various ways. It may describe the content of 
a rule, as when a French professor says that the conveyance of a 
person who believes himseIf to be heir is effective. It may be a defi­
nition unconnected to any rule of decision as when an Italian profes­
sor defines a "juristic act". It may describe a method to be followed 
in reaching legal conclusions as when a professor defends the bistor­
lcal method, the conceptual method, the sociological method, the 
comparative method, and so forth. Again, a doctrinal proposition 
may pass judgment on the respective importance of different sources 
of law. For example, it may urge a person to follow esse law despite 
conflict with astatute or to disregard creative judicial activity and 
return to the letter of the statute. 

At various points in bistory, doctrinal propositions have been re­

garded as the supreme source of law. One such esse was that of the 

Roman law in force in continental Europe from the Middle Ages UD­


tU the enactment of the German Civil Code. Frequent hortatory 

statements were made that the law in force was the Roman law of 

the Coryus iuris as modified by Canon Law. The legitimacy o~ the 

Coryus iuris appeared to be guaranteed by the authority (unques­

tioned hence evident, and, therefore, real) of the Emperor Justinian. 

Juridically, the Holy Roman Empire was thought to be a continua- . 

tion of the empire founded by Augustus which Justinian bad once 

ruled. A second source of legitimacy was the intrinsie rationality ·of 


3. Bodenheimer, in Law in the U.S.A. for the 1980., lleports.from the U.S.A., for 
the XI Congras, SuPPlement to the Amer. Journ. of Cornp. Law, 1982, p. 15 11. 

4. The best synthesis 01 the theme is Pier Giuseppe Monateri's "'Legal Doc­
trine as a Source 01 Law,' in Italian National Report:, to the XII rCCL., Sidneg, 
1986, 1986. See also all reports on the topic (labelIed I-B-2) presented at thecongress. 
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Roman law, a source that is bound to be important whenever posi­
tivists' conceptions of law have made concessions to rationalistic and 
naturalistic conceptions .. Moreover, as we have seen, one might even 
believe, that a divine mandate had been executed by Justinian. The 
fact that the political authorities of the day such as the Holy Roman 
Emperors placed their stamp of approval on the Roman law after it 
had already been received added little to its legitimacy.. 

Actually, the Justinian corpus gave rise to a body of rules ex­
plicit in none of its texts and in constant evolution. In the course of 
this evolution, particular Roman solutions were of~n consigned to 
oblivion. Institutions that were not central to the Roman legal sys­
tem were given wide appliction. A body of rules emerged applicable 
to contracts in general, as distinguished from the Roman rules appli ­
cable to particular contracts. The rules of contract law, whichin 
Rome was merely a source of obligation, were then allowed to in­
vade the field of transfers of property. Unitary rules of tort law 
emerged from the Roman rules of particular torts such as those of 
the lea; Aquilia which governed damaged wrongfully done. The R0­
man condictio was expanded to create a generalized remedy for un­
just enrichment. Indeed, towards the end of this metamorphosis, 
the glorious doctrine of the creation of legal obligation through the 
will of the parties was recognized. Methodologically, these results 
were achieved by studying substantive law without regard to the 
procedures in which it is enmeshed, through the use of dialectic, and 
the free pursuit of the raison d'etre of the rule. The journey began 
with a letter of the corpus iuris and ended with the final draft of 
the German Civil Code. It was long indeed. 

Every step of this journey was taken by interpreters, and in the 
first instance, by the medieval doctors of the Roman law. It would 
not be right, however, to ignore the contribution of judges and prac­
titioners. Wieacker, Gorla, Cannata, Gambaro and Dawson have 
shown the importance in the development of law of the giving of 
legal advice, judicial decisions, and practice in general. Neverthe­
less, the person who guides interpretation is, first and foremost, the 
scholar in his double role as a writer of authoritative works and as a 
university lecturer. Authority was given to the opinions of single 
theorists sometimes to the common opinion of a certain number of 
learned scholars. The citation of Roman law was pro forma and was 
accompanied by a citation to the scholar who interpreted it. Thus 
the (unquestioned) legitimacy of the Roman legal text was extended 
to the scholarly interpreter. 

The situation has been much the same in Islamic law. The 
source of Islamic law, legitimized by hortatory statements and reli ­
gious logic, is a revelation that gives legal propositions the air of in­
fallibility. Nevertheless, though all law (shariä) comes from God, 
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and whatevercomes from God to man comes through revelation, the 
revealed sources do not deal explicitly with all problems and their 
meaning is often uncertahi. The gaps must be filled and the uncer­
tainty dispelled by means of interpretation, priority being given to 
solutions reached before the tenth century A.D. Although theology 
may guarantee the infallibility of tbis interpretation, at a human 
level, the scholar (alim, falf,ih)5 is recognized as the architect of this 
immense framework of rules. The revealed texts are only the bis­
torical starting point of the ahan'a whlch is a scholarly creation. 
This scholarly monopoly is established or at least strengthened by 
two circu.mstances. First, the shan'a is part of theology and, in Is­
lam, there is no authority empowered to define a truth of faith. Sec­
ond, the Islamic judge (~i) does not give reasons for bis decisions 
or explain the point of law at issue. Thus there is littleroom for a 
cult of judicial precedent. 

Another example is the role that scholars have come to play in 
the United States. In England, the courts have concemed them­
selves with the law as applied and little with the work of scholars. 
The professor writes accounts of what judges do and, in bis teaching, 
tries to familiarize the students with judge-made law. In the United 
States, although the courts have similar powers to those of England, 
the coexistenee of numerous autonomous state judicial systems 
forces these systems into competition. Judges in different states de­
cide the same questions differently. The job of comparing solutions 
is performed by scholars who, by applying logical, doctrinal methods 
to the cases, express their own conclusions. They become arbitra­
tors who approve or disapprove of judicial decisions. To defend their 
views, the scholarselaborate systematic criteria for the legal method 
around which "schools" form such as the current law and economics 
movement. The importanee of scholarly activity is perhaps the fea­
ture which most distinguishes American from English law. 

D. Legitimacy in Scholarly Power 

The scholar who creates law does so without wishing to or real­
izing that he is doing it. He instinctively aspires to be a source of 
law but is terrified of giving bis work an ad hoc legitimacy. The 
German scholars of the last century, the Pandectists, sought legiti­
macy by claiming to interpret the C01'pU8 iuris. The foJt,ih has legit­
imacy because the source he interprets is sacred. 

Legitimacy may always be claimed by imagining a very general 
principle, capable of a hundred different applications, and linking to 
this general principle whatever practical rules one wishes to pro­

5. See here Francesco Castro. Les pouvoirs du faqih, in Rapports italiens au XI 
CLD.C, Cat1J8CUS 1982 (1982). 
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pose. Such a technique is used by those who claim to have reached 
their conclusions by sociological methods and by those who claim to 
have done so by balancing the interests. The law and economics 
movement may be operating in the same way. If we seek a justüica­
tion for the creation of law by scholars we run the risk of not Imd­
ing one. It is better to simply describe the instrument by which this 
creation takes place. 

The scholar bas no other power than the one that comes from 
bis capacity to persuade. He is, after all, a professor and an author, 
roles that multiply bis chances of influencing the law by force of 
persuasion. A professor and author influences a student who leams 
the law from bis book or bis lectures. The often repeated claim that 
the student of the civil law learns law from the code is absurd. The 
student of civillaw learns law when he prepares for an examination, 
and he prepares for the examination with a textbook after attending 
the professors lectures. Of course, he has the capacity to criticize 
the professor's teaching but he will not exercise it until he bas lis­
tened to a second professor who teaches doctrines different than the 
first. Onee he has become a judge, yesterdaY's student will be keen 
to apply the law,he bas leamed in the university. 

The bistory of law is fUled with episodes that can serve as ex­
amples. Recently, Sudanese judges applied the common law be­
cause they knew it even though the law supposedly in force was 
contained in a code. Now the common law is onee more in force, but 
a new generation of judges still applies the code because it is the 
only source they know.6 In Franee, after the enactment of the Code 
Napoleon, a mass of Roman or old French rules continued to be ap­
plied by judges who had trained at the university studying Roman or 
royallaw. The kings of England, Poland and Hungary defended the 
legal traditions of their countries by preventing future judges from 
studying Roman law.7 Conversely, the fortunes of Roman law in 
Germany were tied to the fact that university education in Roman 
law was the only route to practice before courts and in offices.

8 

.The importance of the creation of law by scholars in different 
periods might lead us to ask whether, and to what extent, it is possi­
ble to see a relation between their role and the structures of a given 
society. No one has performed such research using a suitable 
method. 

6. Marco Guadagni, Le rifO'P"'flW del diritto privato nel Sudan: uno studio sui 
modelli normatilri nel diritto aJ'ricano,. in Raccolm di scritti per il 5O"annive1'8tlrW 
della Facoltd di Economia, dell'Universita di Trieste (1975). 

7. For Hungary and Poland, see Sacco, "The romanist substratum in the clvil 
law of the Socialist Countries," in Review ofSocialist Lew 65-86 (1988). 

8. Süll today Michel Fromont and Alfred Rieg write of the German situation:. 
"On constate ainsi une profonde penetration de la doctrine d.ans la jurisprudence. qui 
laisse songeur tout juriste francais" (Introduction au droit allemand, I. 1977. p. 2(8). 
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Also worthy of study is the extent to which the nationalization 
of law inhibits its creation by scholars. At the politicallevel, nation­
alization occurs when the organs of state authority such as the legis­
lator, ministers, and judges, wish to control the creation of law 
themselves. Nationalization occurs in the realm of ideas when it is 
thought that law is astate system of rules, and consequently that 
the area in which a rule in force coincides with the territorial 
boundarles of the state or a weIl determined administrative division 
of it. Examples of nationalized law are the French system as estab­
lished by the Jacobin and by Napoleon and preserved thereafter. 
Other examples are imitations of the French system, including so­
cialist systems and, perhaps in part, the British system. Examples of 
non-nationalized law are the Roman law of continental Europe 
before codification and Islamic law. In theory, however, it would be 
possible for nationalized law to be created by a scholarly authority. 
For example, in· a one party state, a class of theorists might arise 
that were admired by the party. Or, for example, in astate domi­
nated by some form of personal power, scholars might be given 
power because they are admired by the ruler. 

VII. A SECOND ÄPPLICA110N: THE LAw OF CoNTRACT 

A. The Problem 

Contract is usually defined in terms of an exchange of promises, 
or mutual expressions of consent, or the declarations of will of two 
or more parties.9 Of course it is necessary to have the consent of all 
parties if the contract imposes obligations on all parties.10 The of­
feree must accept before he can be obHgated. If the contract im­
poses obligations or other burdens on only one of the parties, 
however, then it is far from obvious that the other party needs to 
consent. 

The need for the other party to consent has been said to follow 
from either of two premises, each of which has different practical 
consequences. One premise is that the will of the individual has 
complete control over whatever happens in the individual's own 
legal sphere. It is argued from this premise that the individual's 
sphere cannot be altered for better or for worse by the unilateral 
will of the other party as long as the alteration is not justified by 
some previous relationship between the parties. The second premise 
is that one cannot inflict unjust damage on another. From this 

9. Fwujamental on the gathering of materials Formation of contract8, cit. (Ru­
dolf B. Schlesinger ed.). 

10. This definition is already usual in the study of the Pandectis (Georg Fried­
rich Puchta, Pandekten, 12th ed. 1877, § 54 p. 84: "Bilateral juridical agreementll are 
called contracts"). 
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premise, one can argue that individual's legal sphere cannot be al­
tered/or the worse by the unilateral will of another. If the legislator 
subscribes to the first premise and all its consequences, he will allow 
no one to be impoverished without his consent. 

Consent, of course, may sometimes be given when the offeree is 
silent, but here it is important to distinguish. Under some circUm­
stances a judge would rightly conclude that the sUence, although an 
omissiOn, is a means of expressing the offeree's will. Under these 
circumstances sUence indicates a' will to accept. In contrast, as soon 
as the judge is prevented from examining the circumstances in order 

to determine the meaning of the offeree's silence, it is a fiction to 

say that the offeree has expressed his will to consent. If a contract 

is formed nonetheless, then the true rule of law is not that the of­

feree gives consent by his sUence but rather that the offer alone 


ll
forms a contract provided it is not rejected by the offeree.

B. Materials 
We are now in a position to consider the nature of an agreement 

or contract in di1;ferent legal systems. An excellent starting point is 
Article 1108 of the French Civil Code. According to this article, one 
element necessary for there to be an agreement (convention) is "the 
consent of the party who obligates bimself" ("le consentement de la 
partie qui s'oblige"). It would seem, then. that a promise is neces­
sary for an obligation to arise but not an acceptance unless the 
promisee must obligate bimself. By way of exception, the Code re­
quires an acceptance in the csse of certain formal contracts, such as 
donations and agreements affecting property rights between the 

spouses.
Nevertheless French scholars have reached to different conclu­

sion. They believe that Article 1108 contains an error. An agree­
ment actually requires the consent of both parties, and strangely 
enough, the scholars support their view by a leteralistic reading of 
Article 1108.1.2 

11. The explanation provided by same authors, according to which it is the law 
that attributes to silence the unequivocal positive meaning is ingenuous. The law 
may determine the legal effecl;s, but not the de facto situation itllelf. 

12. Thus, for example, Charles Demolombe, COU1'8 de Code Nap., XII, n. 45; Karl 
Zachari.ae, COU1'8 de droit civiljraru,v.is, I, 343, n. 1; Charles Aubry and Charles Rau, 
COU1'8 de droit civil, 6th ed., IV, 343, n. 2, n. 6: Rene Demogue, Traite des obligations. 
Sources, 1923. ll, n.546. The correction of the letter of the law would become neces­
sary for this motive: once the will of the obligor has been defined as "consent," it 
would be impossible to prescind from the bilateral nature of the consent itllelf. Most 
surprising is the explanation put forward by Victor Marcade, Ea;plication tht!orique 
et pratique du Code Nap., IV, sub-art.1108, n. 394: ''The law demands. above all, the 
consent of the obligor, that is bis assent to the will previously displayed by the other 

party."Also Alexandre Duranton, COU1'8 de droit civilfraru,v.is, IV. p. 27. n. 95: "Say­

http:civilfraru,v.is
http:civiljraru,v.is
http:Zachari.ae
http:parties.10
http:J'U\1..I!..t1
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AB soon as it was hom, therefore, Article 1108 created a schism 
between the Code and its interpreters. In the 19th century, French 
scholars went further. They concluded, not only that an unaccepted 
promise could not produce a contract, but that it could not have 
legal affeet even outside the domain of contract law. Whatever one 
may think of this conclusion, one can at least say that the French 
scholars then, unlike French or Italian scholars today, defended a 
clear operational rule rather than a mere tautology. 

Today, sUpposedly, the rule that contract requires the consent of 
all parties is supposedly still intact although, since the end of the 
19th century, the French have acknowledged exceptions in which 
some types of unilateral promises are given effect. At a purely' logi­
ca1level, one could criticize the French scholars for not investigating 
sufficiently the effeet of Articles 1101 and 1108 in practice. A much 
more serious criticism, however, is that the aprioristic, anti-literal 
approach of the French interpreters is so sterile as to be unusable in
practice. 

Sensing its difficulties, a number of French authors have made 
use of the fiction just discussed.13 They have interpreted the silence 
of the offeree as a manifestation of bis consent without any inquiry 
into the circumstances and the reasons for bis silence. Other au­
thors reject this path and so find themselves forced into more con­
spicuous contradictions. In the middle of the last cenutury, for 
example, Demolombe observed that Article 1108 seems to demand 
the consent of the promisor alone. Yet it seems obvious, he said, 
that the consent of the other party is also necessary. Since the of­
feree has noreason to refuse an offer that can only benefit him, 
Demolombe concluded that this consent should be regarded as im­

14
plicit. More recently, an important movement in French doctrine 

ing wfth the code that the obligor's consent is necessary, we mean that the will of 
the party to whose profit the obligation is born contributes to its formation 000, be­
cause consent necessarily supposes the concurrence of two :rec:iprocal wills." 

A similar attitude may be found among German interpreters of the Code Nap.
Cfr., for example, Bauerband.lnstitutionen des französischen in den deumchen Lan­
den des linken Rheinwers geltenden Civilrwchts (1873) § 242: "The legal validity of a 
patrimonial contract requires, according to an. 1109, four elements: 1st the consen­
sus ad idem of the Paciacenten (Die Willenseinigung der Paciscenten) ..." 

13. Charles Demolombe, Count, cit., XII, nn. 57 & 59. In reality, Demolombe, at 
a certain point, senses the vicious circle of the whole argument, subjoining, as to the 
silence of the offeree, that he has no motives for refusal: "And perhaps here lies an 
explanation of art. 1108, which seems only to demand the consent of the party obli­
gated." If Demolombe had transformed this doubt into a certainty, he would have 
broken the speU that has enchained French doctrine for such a long time. Gabriel 
Baudry Lacantinerie and Louis Barde, Desobligattons, 1895 I, n. 45; Rene Demogue, 
Soun'e$, cit., II, n. 554 ter (examples: promise of guarantee; here citations of court 
decisions), and I, n. 189 quater (modification of insurance contr&ct in favour of the
assured; here case law). 

14. "I'heophile Hue, Commentaire t/uiorique et pratique du Code civ., vn, (1894), 
n. 26 (and here references); Rene Demogue, Sourc!!'8, cit., I, n. 232; applied in both to 
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has reiterated this view. It is evident that such an argument is 
adopted .only to avoid applying the principle that hoth parties must 
consent. 

Still another way around that principle is taken by those writers 
who say that the validity of the promisee's declaration can never be 
attacked because the promisee can have no interest in attack:ing it.15 

Even recent scholarship, however, continues to insist on the 
need for hoth parties to consent. The need for them to do so is de­
duced from the definition of contract as agreement. This definition 
is drawn from Article 1101 without even amention of Article 1108. 
When the offeree is silent he is said to have manifested bis assent by 
omission.16 

The practice of the courts, however, indicates that there is no 
need to insist on an acceptance by the offeree of a promise that bur­
dens only the promisor. In 1938, the Chambre des requ.;tes of the 
French Court of Cassation considered a esse in which a lessor of­
fered to modify a lease in a manner that burdened only himself:17 

by reducing the rent. The lessee did not reply, and the lessor 
clairned that the Inodification was ineffeetive. The Court of Appeal 
ruled in favor of the lessee, and this decision was upheld by the 
Court of Cassation on the ground that the tria1 court is permitted to 
find that silence counts as acceptance when an offer is made in the 
exclusive interest of the offeree. The French jurist Voirin, com­
menting on the decision, was unable to explain how an unaccepted 
offer could produce a legal effect. Indeed, the outcry that the deci­
sion provoked indicates that its true nature was appreciated by 
French jurists. Once it is acknowledged that silence counts as sc­
ceptance when a offer only imposes sacrifices on the offeror, then 
the transaction is effective because of the nature of the offer rather 
than because of an acceptance by the offeree. 

Nevertheless, this 1938 decision was reaffll'Dled by the Court of 
Cassation in 1970.18 Other decisions are in harmony with tbis result. 
For example, according to the Code. a mortgage arises by agreement 
but, like other transactions in land. is not valid unless a formality is 
completed before a notary (Art. 2127). If an agreement requires two 

the mistake of the donee, and of the gratuitous bailee. The question is not raised, 
however, of the incapacity of the promisee because, in France, it is quite certain that 
"le pupille n'a pas besoin de son tuteur pour faire sa condition meilleure." (arg. ex 
arts. 1125, 1305, 13(6). 

15. Ghestin, "Le contrat," in Tmite de droit civil, (Jacques Ghestin, 1988), n. 278, 
5, 284 and ff. 

16. Dalloz, 1939, D.P. I, 5. 
17. Bull. civ., V, n. 722, p. 590. 
18. See summaries of the various positions in Fran~is Laurent, Principe8, n. 

438-444. Since then, for the sufficiency of tacit acceptance, Req., 3 November 1903, in 
D. 1905, I, 529, and an legal scholarship. 

http:omission.16
http:discussed.13
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declarations of will, and th.is agreement must be formalized, then it 
would seem to follow that both the offer and the acceptance should 
be formalized before the notary. The older scholarship drew this 
conclusion. The courts, instead, require that only the consent of the 
mortgagor be certüied by the notary. The more recent scholarship 
has abandoned its old conclusions but has gained partial revenge by 
speaking of a non-formal, indeed, a tacit acceptance by the mortga­
gee who manifests his will by requiring notarial certüication of the 
mortgage.19 

In Germany, the Civil Code does not explicitly define contract 
(Vertnzg). Section 145 and the sections following implicitly presup. 
pose that an acceptance is necessary. It is usually said that a con­
tract is formed by the expression of will of both parties.20 

Nevertheless, according to Section 516, par. 2 of the German 
Civil Code, when a gUt is not accepted, the donor may set a time 
limit after which the gUt is perfected as long as the donee has not 
refused it. Despite Section 516, however, scholars continue to teach 
that a gUt requires the consent of both parties.21 In the hands of the 
scholars, the concept has replaced the rule. 

Potentially, Section 516 could be applied not only to a donation 
in the strict sense but to many other promises which burden the 
promisor alone. The German Civil Code defines Schenkung to in­
clude any transfer of property by which an individual enriches an­
other and impoverishes himself when it is understood that the 
transfer will take place without recompense. Thus, Schenkung does 
not require animus donandi,22 the intention to henefit another gra­
tuitously. Therefore, Section 516 could be applied to transactions 
which, in Italian law, would not be donations because they lack such 
an intent: for example, promises to guaranty the obligation of a 
third party. The disadvantage of interpreting Section 516 in this way 

is that then, the formal requirements necessary for a donation in the 

strict sense would be required in other transactions as well, such as 


19. Gennan authors ins:ist less on this point than the Freneb. This depends on 

the faet that their attention is directed mainly to the definition of the jurldical aet in 

general, and the clarification of the conceptual relationship between jural aet, decla­

ration and non-declaratory behaviour. Nonetheless, in Gennany too the definition of 

the contraet as a bilaterally created institution is still solid (see, above all, Ludwig

Enneccerus and Hans C. Nipperdey, Allgem. Teil, § 161 a.). 


20. For example, Erieb Molitor, Schuldtr:JCht (1948), I, p. 82, n. 1, 16. 
21. The intention of the parties muat be aimed to the attribution, and to 

"Unentgeltlichkeit (the absence of valuable consideration). The intention to make a 
present (animus donandi) is not, however, required by the law (RG. 70, n. 17; 72, n. 
191; 73, n. 48; 94, n. 14; 125, n. 385). Cfr. also Grosskommenta1Y! der Praa;is, BGB, 11,
(1953), § 561, 5. 

22. The most famous application concerns the confirmation of orders (Ziv. Sen. 
24 March 1903, RG, 54, n. 50, p. 177 and ff.; Ziv. Sen. 26 April 1904, in RG.58, n. 18, p.66 and ff.). 
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guarantees. For that reason, German courts and scholars have not 
pushed Section 516 to its limits. 

German law has bypassed the need for the offeree's consent in 
other ways. For example, Section 107 provides that an agreement 
with a minor is valid if the minor obtains a benefit but assumes no 
burden. The requirements for making such an agreement, there­
fore, are allowed to turn on the absence of a burden to the minor. 

Other inroads have been made by applying Seetion 151. Accord­
ing to this section which appears in the part of the Code devoted to 
contracts in general, a contract may be binding "without the mani­
festation of an acceptance to the offeror" when "such a m8DÜesta­
tion was not to be expected according to commercial custom." In a 
typical application of this section, an acceptance is said to be unnec­
essary when offeree has actually begun performance. Interpreters 
claim that this section does not pennit a contract to be formed with­
out an acceptance. It merely recognizes that an acceptance may take 
place through performance as weIl as through a communication 
where custom so prescribes. N evertheless, the ease law has used 
Section 151 to hold a party to a contract when he is silent after hav­
ing received the other party's offer, and when he should have spa­
ken, given the previous relations between the parties.23 

In a further extension of Seetion 151, an individual's silence has 
been deemed to be an acceptance when the consent of that individ­
ual is "obvious" (selbstverständlich). Typical cases involve the aban­
donment of actions, the assumption of debts, and other 
unrecompensed henefits to the offeree.24 

In Italy, Article 1321 of the Civil Code defines a contract as an 
agreement. According to Article 1333, however, an offer that entails 
burdens only for the offeror will be binding without an acceptanee 
unless the offeree rejects it "in the manner required by the nature 
of the business or by custom." Italian scholars, however, continue to 
defend their traditional views by means of philological expedients, 
like those of the French. The case law foIlows the rule of Article 
1333 but explains that the offeree has made a "tacit acceptance" 
through bis silence. 

Some interpreters have seen that in the cases covered by Article 
1333, one cannot presume that the offeree has consented; foIlowing 
Vittorio Scialoja, however, they have denied that the offeror's liabil­
ity rests on contract. In a monograph written in 1975,25 1 argued 

23. See the esse law cited in the Grosskommenta1Y!, cit., BGB, I, § 151, 1. Id. what 
seems to me perfectly exact citations of HG. 19, 4/07, VII 384/06, JW 1911, 875, HG. 
~uff A. 179, n. 89. It is significant that here the result of practice is juatlfied by ref­
erence to § 516. 

24. n controtto (1975), n. 3 and ff. there bibliographical references. 
25. A continental European is struck by the definitions he finds in John 

http:offeree.24
http:parties.23
http:parties.21
http:parties.20
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that in such cases liability rests on contract and that there is no rea­
son why a contract cannot be formed by a single party's consent. 
Despite my arguments, ltalian scholars continue to insist that there 
are only two possibilities: either a single party consents and then li­
ability cannot rest on contract, or both parties consent-the offeree 
through silence-and then a contract is formed. 

We can now summarize some of the results of our brief compar­
ative survey. First, in the codes we have examined, the consent of 
both parties is required only in the case of contracts with considera­
tion and, in some cases, in the case of formal contracts. Second, the 
scholars in these countries ignore rules that contradict their princi­
pIe that both parties must consent. Third, the courts in these coun­
tries enforce a promise that burdens the promisor alone, even if it is 
not accepted, unless there are special reasons for requiring an ac­
ceptance. Fourth, the scholars square their conclusions with the 
codes and the practice of the courts on a purely verbal level by as­
serting that the silence of the offeree constitutes an acceptance. The 
reader from a common law country will note that there is a distinct 
similarity between the ContinentaI definitions and those offered by 
English and American scholars.26 He will also note a similarity in 
practical problems, as in Carlill VB. Carbolic Smoke Ball Co. and Oß 
fOTd VB. DavieS,:n and a similar search for practica1 solutions ex­
pressed, in the United States, by Section 90 of the Restatement 
(Second) of Contracts. 

C The Significance of the Materials 

We can concIude that in civillaw countries, except in the case of 
liberalities such as gilts, a promise is binding without an acceptance 
if the promise is not conditionaI on the giving of a second promise. 

It wouldnot be prudent to rely on this eonclusion without fur­
ther investigation. We have not yet determined whether this conclu­
sion holds for formal contracts and for contracts to transfer 
property. Also the French examples we have used might be thought 
unconvincing for three reasons. First, in its 1938 decision, the Court 
of Cassation did not say that silence constitutes acceptance but that 
the tria1 court had power to consider whether silence would count as 
acceptance. Second, the ease concemed the parties to alease, a fact 
that might be relevant in deciding whether the offeree had a duty to 

Salmond and Glanville Williams, The Law qf Contmct (1945) or the definition put 
forward by William M. Geldart, Elements 0/ Engli8k Law (8th ed. 1915). And 01 
course he notes the dilference from Arthur L. Corbin, Contmcts (1963) I, p. 52ff. 

26. 1893, I, Q.B., 256; 1862, 12 C.B. (N.S.), 748. 
27. See here, Sacco, "Definitions savantes et droit applique," in Re!,. int. dr. 

comp. 827 ff. (1965); Pier Giuseppe Monateri, La sineddoche, cit., and Paolo Gallo, 
L 'elemento oggettivo del tort 0/negligence (1988). 
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manifest bis will. Finally, the case involved a reduction of rent and 
so is somewhat like the cancellation or forgiveness of a debt. The 
cancellation of a debt is a transaction with an ambiguous nature, 
somewhat like a contract and somewhat like a unilateral renuncia­
tion of rights.

Nevertheless, the French case is in point because it illustrates a 
more general problem. The requirement that hath parties consent is 
not imposed by statute in any of the countries that we have ex­
amined. Nevertheless, it is proclaimed everywhere by scholars. 
Courts manage to read the formulas of the scholars into their statu­
tory texts but, when confronted with an offer that produces only 
benefits for the offeree, they resort to the fiction of the offeree's 
taclt, presumed, or feigned consent. 

The contrast can be summarized in the following chart: 

EFFEcr OF AN OFFER BURDENING THE ÜFFEROR ALoNE 

Statute Scholarly Opinion Case Law 

invalid validFranee valid 
invalid validGermany. valid 
invalid validltaly valid 

This chart is misleading in one respect. It neglects the fset that 
even the judges pay lip service to the principle that contract requires 
the consent of hath parties. It neglects the fact that the scholars, de­
spite their insistence that the consent of the offeree is required, 
agree with the practica1 results which the judges have reached. To 
eomplete the picture, we should also note that even the statutes con­
tain general definitions of agreement in which the consent of both 
panies is required (Art. 1101 French Civil Code, Section 145 German 
Civil Code, Article 1321 ltaIian Civil Code), as well as particular pro­
visions that dispense with the need for the offeree to consent (Arti­
cle l1OB, French Civil Code, Section 516 German Civil Code, Article 
1333 ltaIian Civil Code). Thus a more accurate picture is given by 
the following chart: 

EFFEcr OF AN OFFER BURDENING THE OFFEROR ALONE 

Scholarly 
Statute Opinion Case Law 

General Specific General Specific Rules Results 
definition rules formulas results announced reached 

France 
Germany 
ltaly 

invalid 
invalid 
invalid 

valid 
valid 
valid 

invalid 
invalid 
invalid 

valid 
valid 
valid 

invalid 
invalid 
invalid 

valid 
valid 
valid 

The contrasts shown in this chart emerge where they would be 
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least expected. They concem the tortured relationsmp between 
general definitions 	and operative rules. The general definitions or 
formulae seem to bave very little effect on these rules. 

Indeed, one might even conclude that in legal systems that are 
similar, such as those of these three civü law countries, there is a 
greater resemblance among like legal formants of different systems 
than among different legal formants of the same system. Of course 
there are other possibilities as weIl. The study of other problems 
would show that sometimes one legal formant such as the 
operational rules, has a greater tendency to be borrowed by other 
systems than another legal formant, such as general definitions. In 
any event, our analysis of this problem has shown clearly how the 
most general legal formants of a system, the definitions and 
formulae, tend to overlook the results of particular cases. 

VIII. 	 A THIRD APPLICATION: THE "OBJECTIVE ELEMENT" 
IN TORT LlABILlTY 

A. TM Problem28 

Strict liability is the exception in civü law as in common law 
systems. Normally, to recover, plaintiff must show the defendant 
was at fault and bis fault caused the damage that the plaintiff has 
suffered.. The problem we will now consider is whether there is an­
other element necessa.ry for the plaintiff to recover, an element 
which we shall call "the objective element." H this "objective ele­
ment" is required, then any damage caused by fault will not give rise 
to liability. In modem Codes we may at first sight see two alterna­
tives: There may be liability only in certain typical situations. The 
former, known as principle of neminem laedere, is the solution of 
the FrenchCode. The latter, enacted in the German B.G.B., was the 
solution of the Roman law and of traditional common law. In both 
of these systems, there was a list of actions that a plaintiff could 
bring against the person who bad hurt rum: in Roman law, actions 
for theft, robbery, insult, and damage wrongfully done; in English 
law, for trespass. assault, libel, and so forth. 

TM French Conception.from 1806 to the Present Day 

Although only particular torts were actionable in Roman law, 
the Roman jurists coined the general formula neminem laedere, "in­
jure no one." That formula became the basis of Article 1382 of the 
Code Napoleon: liability is imposed for "any action of a man which 
causes damage to another" (taut fait quelconque de l'homme, qui 
cause ci autrui un dommage). The text does not necessarily mean, 

28. 	 Drait eivil/rarv;aill (2nd ed. 1850) § 444. 
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however, that any damage caused by fault gives rise to liability. The 
bistory of the interpretation of the French Civü Code shows that 
tbis article is compatible with a system in which tort liability is im­
posed only where a particular tort has been committed. Indeed, all 

~ 	 of the French authors in the first half of the nineteenth century and 
many thereafter have thought that Article 1382 contains the kind of 
solution which the German Civü Code adopted later in Section 823. 
Section823 limits liability to cases in which "absolute rights" of the 
victim bave been violated. The "absolute rights" of the German 
Civü Code include, for example, life, health, and freedom of 
movement. 

That Article 1382 does not establish liability for any damage 
whatsoever that is done through fault is particularly clear in the 
work of German interpreters of the French Civü Code or French au­
thors influenced by German thought. According to Zachariae,29 
"tort in the sense of the civü law is an act by which, intentionally or 
negligently, the rights of another person are unlawfully injured." 
The same definition may be found in Aubry and Rau through the 
fourth edition of their treatise which first appeared as a translation 
from the work on the French Code of the German scholar 
Zachariae.30 Later editions contain the opposite formula which pro­
vides for liability wherever there is fault but that is the result of 
"up-dating" by Bartin and Esmein.. The fact that they found it nec­
essa.ry to make such a change shows that the change was conscious 
and voluntary. 

Al!. far as the nineteenth century is concemed, the definition of 
ToullierB1 is even more typical than that of Zacharlae. This author, 
who is no longer fashionable in France, gave a restrictive interpreta­
tion of Article 1382. He wishes to avoid the risk that lawful behav­
ior would be deemed to fall within the article as, for example, when 
an owner blocks the light and view of bis neighbor without violating 
bis neighbor's easement. According to the formula proposed by 
Toullier, therefore, Article 1382 applies to actions that cause damage 
unless the actor is exercising a right. The "right of freedom" con­
sists in doing everything that is not specifically prohibited by some 
other rule of law. Thus liability presupposes violation of some rule 
of law protecting the victim other than Article 1382. The same idea 
is follOd, albeit with a progressive decrease in clarity, in Laurent and 
Planiol and even in Demolombe. 

29. 	 Drait eivil frarv;aill, various eds., § 444. 
30. 	 Le droit eiviljrarv;aiB, (4th ed. 1848), VI, un. 117, 119, 120. 
31. Frangois Laurent, Principes eit., xx. n. 404. The identification betwen tort 

and invasion of a legal right marked that, in hls survey of practical cases the lnjunc­
tive reUef against unfair competition is offered Q8 a plain application of ort. 1382 (id. 
n. 495). 

http:Zachariae.30
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Towards the end of the nineteenth century, this interpretation, 
which had enjoyed such favor, began to lose ground. It was recog­
nized that the defendant may be liable even when it is difficult to 
identify an injury to the right of the plaintiff, as in esses of unfair 
competition, seduetion, misleading information, or entering into a 
void contraet. 

It is interesting to see how Laurent reaeted to this new climate. 
He was an alert observer of the esse law as it was in the last quarter 
of the nineteenth century. According to rum, liability could only 
rest on injury to a right: 

Every civil injury is a tort according to the provision of Ar­
ticle 1382. The principle is clear but its application is 'not 
without difficulties. First, there must be a right, but rights, 
IÜte obligations, arise only under statute and through agree­
ment. It is therefore necessary that a right founded on stat­
ute or agreement be injured. Only then is there a tort or a 
quasi-tort as the &im of Article 1382 is simply to safeguard 
the rights of men in civilized society granting them an ac­
tion against whoever injures them. 

One must be careful to avoid thinking that the injury 
consists in the damage caused by an aet. The damage is 
only one element of the tort, and it is not sufficient in itself. 
A right must be injured.32 

Yet this definition is watered down by the way in which Lau­
rent and others apply it. Indeed, the applications are ultimately in 
conflict with the definition itself. The attempt to find a right via­
lated results in some curious configurations. For example, one who 
by false allegations prevents a father from acknowledging his illegit­
imate child is .said to have violated the child's right to be aeknowl­
edged. One who prevents another from making a will or destroys 
the will is said to have violated that person's right to make the will. 
In other cases, there is no statute safeguarding the right that suppos­
edly has been violated. Consequently, liability is said to arise be­
eause of the abuse of a right as in esses of the confusion caused by 
similar trademarks, unfair competition in general, and abuse of pro­
eess.33 But such contrivances do not always suffice. Such an ap­
proach prudently omits any reference to an injured right in order to 
agree with the ease law which grants an action for seduction'under 
promise of marriage, misleading statements that procure credit for 
the insolvent, mendacious trade references, and the insertion of an 
individual who has no debts on a list of insolvent debtors. 

Nevertheless, these initial breaches in the system may be re­

32. Op. cit., nn. 405, 406, 497, 500, 412, 511. 
33. Tmite elementaire de droit civil (4th ed. 19(7) 11, nn. 863, 865, 866, 868. 
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paired. To do so, one must develop new types of torts or categories 
of the violation of a right which can then be added to the old ones. 
At the beginning of the twentieth century, planiol seems, albeit 
with circumspection, to have moved toward the idea that only cer­
tain types of torts are actionable. Indeed, he seems to have believed 
that the difference between Article 1382 and Section 823 of the Ger­
man Civil Code is purely formal: 

The expression taut fait quelconque is too vague a limita­
tion on the requirement of fault. Not any aet will do, but 
an aet defined by its illegitimate character. This basie idea 
is only hinted at in the French Code. The German Code, on 
the contrary, says with precision: "He who injures another 
person unlawfu1ly" (Article 823). 

For Planiol, Article 1382 creates sanctions but does not create new 

duties: 
It is fairly easy to make an outline of the number of con­
traetual obligations and their object. . . . Delietual obliga­
tions are not the same. It is said at every turn that an 
individual is liable for his fault by virtue of Article 1382. 
That is true in a certain sense, because it is this artiele that 
obligates a person at fault to repair the consequences. Nev­
ertheless, this text only provides a sanetion. It is for tort 
what Article 1142 is for contraet. . . . In itself, it mentions 
no particular obligations... , It is impossible to conceive of 
fault if there were no prior obligation to aet or to abstain.

34 

Nevertheless, other statements by the same author seem to 
empty these of all meaning. They suggest that there is a general 
duty to abstain from any aet which requires ability or power that the 
individual does not possess. When he introduces this general liabil­
ity for unskillfulness, Planiol makes his true thought hard to inter­
pret. In my view. Planiol's ideas are clarified only by his subsequent 
analysis of damage. Here his premise is that "the nature of damage 
is of little importance. It always gives rise to liability provided it is 
real and proven." Then, in his illustrations, he is very careful to 
ehoose only instances of damage in which there is also Sn injury to a 
right of an individual. He regards unfair eompetition as involving 
such an injury. He then discusses injuries to health and life, treat­
ing contagion as such an injury in conformity with recent develop­
ments in the case law. Again following developments in the ease 
law. he treats injury to honor in the same way as seduction. In or­
der to justify liability to the relatives of the victim. he develops a 
special category: injury to family concerns. Along with infringe­

34. Nuisances are considered as negligent torts. Plainol treats them as abuses of 
rights while he could have classed them as injuries to property. 
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ment of rights, he treats the abuse of rights in which, however, he 
finds a psychological element different than fault.35 

The ambiguities in Planiol did not pass without comment. 
Demogue crlticized him for confusing the part (negligence) with the 
whole (fault).36 Demogue believed that side by side with the subjec* 
tive element of negligence, there was an objective element, a civil in­
jury. In truth, however, Demogue's notion of a civil injury is 
elusive: 

We must note that the limit of a person's rlghts is no simple 
matter. It sometimes has an objective aspects, sometimes 
subjective. . . . Sometimes the breadth of the rlght varies 
with the circumstances in which it is exercised, sometimes 
with the persons against whom the right is asserted. Under 
certain circumstances, the right is extinguished. Sometimes 
a person has a more extensive right because he exercises it 
in furtherance of a social interest. Sometimes he has a right 
protected against only one type of interference. Again, CUS* 

toms can influence the limit of rights.87 

In the second quarter of the twentieth century, the theory that 
only certain types of torts are actionable entered into a critica1 
phase. Even in new editions of old worb, authors eliminated refer* 
ences to the violation of rights38 Nevertheless, an explanation still 
had to be made of why so many human aets that cause harm do not 
give rise to liability. One cannot answer saying that whoever exer­
eises a right does not act unlawfully. Indeed, this idea eventually ~ 
came the butt of serlous criticism. Scholars realized that it led to 
emptying Article 1382 of any content. Thus, as Colin and Capitant 
observed: 

Is it not possible to say that every aet of man not ex­
pressly prohibited by law constitutes the exercise of a right? 
The very acts of coming and going, of hunting, of moving 
around ... appear to be emanations of those general rlghts 
called publie rights, or, in the past, the rights of man. Now 
it is precisely in the performance of such aets that torts to 
others are most often committed ... hence, whether we are 
dealing with rights specifica1ly granted to each individual or 

35. Rene Demogue, Traite des obligations en genbal, Soura;os, III, (1923), n. 226: 
"There is fault when certain rights which the law protects are injured"; see also id., 
n. 240 ter. For the critique to Planiol, see n. 3-225, id. 

36. Rene Demogue, op. 100. clt., n. 226, p. 370. The formula presented here is a 
lucky synthesis of Demogue's analysis of esse law on the right to privacy and reputa­
tion; see nn. 227-229. 

37. 6th ed. by Aubry and Rau. 1951, adapted by Paul Esmein (1951). The edition 
by Etienne Bartin (1920) still bears mention of infr1ngement of rights (p. 339). 

38. Maurice Colin and Henri Capitant, COUTB eUm.entaire de droit civilfra~is, 
(10th ed. 1953), n. 324, p. 235. 
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with general rights that guarantee man the free use of his 
faculties ... the principle is always the same: a man must 
always aet with diligence in such a way as to avoid harming 
his fellows. If he faUs to do so, he is liable for his actions . .39 

Faced with this convincing logie, the only thing to do was to ex~ 
plain liability in a different way. The doctrine found in the manuals 
seemed to entrench itself behind a distinetion between exercising a 
general right and exercising specific rights. In the latter case the 
person who causes damage is supposed to have a defense.40 Never­
theless, this solution eannot survive the criticism that scholars have 
aimed at the idea that a person cannot commit a tort if he is exercis­

I 
~ 

ing a right. The exercise of a specifie right may also give rise to lia­
bility. As Savatier said, ''The damage caused by a wrongdoer with 
the assistance of his own property is no more lawful than the dam­! 

1 	 age he causes with the assistance of an object of which he is not the 
owner."41 Therefore, to find an explanation of liability we must 
again look elsewhere. 

In doing so, scholars have found they must abandon the concep­
tual procedure that explains "tort" by the concept of "unlawfulness" 
and "lawfulness" as "the exercise of a right." Scholars have tumed 
to induction, examining the case law to obtain more or less general 
rules. They have acknowledged that the law cannot arrive at a gen­
eral explanation. Indeed, Esmein has even said: 

According to the civil code, one who eauses damage to 
others through fault must pay compensation. It is therefore 
the duty of the judge to say which aets are blameworthy be­
yond those in which astatute itself condemns an aet either 
expressly or by providing a civil or criminal sanction. . .. It 
is striking that the judge should have such power in an area 
in which a code is in force. 

Although it has been said that there is a general duty 
in France not to harm others. . .. This statement ... is not 
perfectly correct, since in numerous cases one ean harm 
others voluntarily.42 

39. A dear shift in the 5th and 6th eds. of the manual by Charles Aubry and 
Charles Rau (based on the original by Etienne Bartin, see op. clt., 6th, § 444 bis; and 
Paul Esmein, op. clt. 6th, § 444 bis, p. 458). The analogous stand by Maurice Colin 
and Henri Capitant, op. and loc. clt. is more tiresome but just as sure. The theory is 
introduced into the work. of Marcel Planiol by following editors (see ed; 1952, edited 
by Paul Esmein and Jean Boul.anger, 11. n. 984). 

40. Rene Savatier, Tmiti. clt., n. 38, p. 52. Cfr. also Req. 23 March 1927, D. 1928, 
I. 73: ''The exercising of the right of ownership remains subordinate to the conwtion 
that no damage be eaused to the property of others." 

41. Paul Esmein, op. and loc. clt., n. 505. 
42. Rene Savatier, op. and loc. clt., p. 49, n. 36. 

http:voluntarily.42
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These considerations have led jurists to ask why conduet is or is 
not actionable. According to Savatier, the reasons: 


"emerge, when statutes are silent, from the necessities of 

socia1 life: for exarnple. the right to express one's own 

thought, the right to protect property or other rights one le­

gitimately claims even to the detriment of others, rights of 

competition and neighborhood relations. The exercise of all 

these rights may harm others. When the legislator inter­

venes, he generally does so to codify a particular instance in 

which a right such as these has already been 

acknowledged."43 

He describes separately each particular justification to explain 

instances in which conduet does not give rise to liahility. One of the 
most important justifications is the "inevitable parallelism of human 
activities" which justifies fair competition in similar aetivities.44 

By developing justifications such as these, it may be possible to 
absolve a person who causes harm without abandoning the principle 
that, in general, one owes compensation for the harm that one does. 
The prohibition on causing damage to another is presented as the 
general rule and the instances in which one is free to cause harm 
are exceptions. In this way, attention is shifted from the legal status 
of the vietim to the behavior of the person who harms him. This at ­
titude is still fashionable in French doctrine. In this approach, 
moreover, the element of injury is wholy absorbed by that of faute. 
The faute is a violation of a duty such as the use of diligence which 
is not supposed to depend upon the status of the victim.45 

One oould criticlze the definitions of Toullier, Zachariae, or 
Laurent for meddling with the text of Article 1382 by introducing 
the "objective" element of unlawfulness. Yet their definitions are 
probably no more arbitrary than the interpretation currently fash­
ionable which excludes any liability if one can find a justification for 
the activity of the person causing harm. 

Article 1382 is therefore compatible with two opposite formulas, 
one restrictive and the other very broad. These formulas, it would 

43. Rene Savatier, op. and loc. cit., n. 37. Charles Aubry and Charles Rau (op. 
cit., 6th ed., edited by Paul Esmein., § 444 bis. p. 445), with referenc:e to these figures: 
"Unlawful enriehments ure not protected. On the other band, albeit referring to 
lawful earnings, c:ertain interests are not protected, either because theyare counter­
balanced by interests judged to be more important for soclety, such as the esse of 
damage caused by lawful competition, or because they cannot be fully safeguarded, 
and because anyone suffering an injury to them has the advantage of being able to 
inflict the same inconvenience upon others, as in the esse of reasonable disturbances 
of neighbourhood." 

44. See Genevieve Viney, La responsabilite, in Traite de amit civil, (Jacques 
Ghestin ed. 1982). 

45. By so doing not proceeding much differently from the supporters of the in­
terpretation of Toullier in the XIXth c:entury France. See supra. 
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seem, could lead courts to aet in two opposite ways: to impose liabil­
ity whenever bann is done, or to impose liability only in exceptional 
cases. 

C The German and Italian Solutions 

While French authors begin with a text that suggests any dam­
ages compensable, German interpreters begin with one that envi­
sions liability only for injuries to certain rights. According to § 823 
of the German Civil Code, individuals are not liable unless they in­
tentionally or negligently injure "the life, body, health, freedom, 
property or similar right" of the victim. Types of injuries such as se­
duction or misleading information are dealt with other sections of 
the code. Finally, § 826 imposes liability on anyone who intention­
ally causes harm to another in a way that is deemed to be immoral. 
Thus liability requires something more than fault: Either, objec­
tively, injury to a specific right, or, subjectively, the intention to do 
wrong. The importance the German law assigns to the intention to 
do wrang seems, in principle, incompatible with French law which 
ignores the distinction between intentional wrang and simple 
negligence. 

These differences in principle between the French and German 
systems lead us to look to the case law of the two countries to iden­
tify instances in which a person would be Iiahle in France but not in 
Germany. Given the difference in the statutory rules, one would ex­
pect to find such differences at every step. Neverethelss, one does 
not. In fact, there ja a surprising parallelism.. 

Towards the end of the last century, French courts imposed lia­
bility for making a void contract, for seduction, for misleading infor­
mation, for unfair competition, and so forth. As a result, French 
jurists could not help but break with their traditional view. The 
courts in Germany, at the same time, feIt the need to impose Iiabil­
ity in the same types of cases. In Germany, however, abandonment 
of the traditional formula was not necessary to the same extent. 
The legislator. in drafting the code, was able to enumerate the cases 
in which liability would be imposed. The recognition of these new 
torts was not hindered in Germany by the principle that there must 
be a violation of the right of another. German law does require the 
violation ofsuch a right but the interpreter can always add new 
rights to the traditional set, rights, for example, such as the right to 
the goodwill of a business.46 If there is no injury to a specifically 
protected right, there is no tort except in the case of intentional 
wrang. Nevertheless, the textbooks speak of cases in which the 

46. Filippo Ranieri, "La responsabilita da false informazioni," in Giur. comm. 
(1976) I, 630. 

http:business.46
http:aetivities.44


367 
366 THE AMERICAN JOURNAL OF COMPARATIVE LAW LV01.,j:1 

Reichsgericht has imposed liability for gross negl:igence. For exam­
pIe, a doctor was held liable when bis negligence caused bis patient 
to be dec1ared to lack legal capacity. Cases involving misleading in­
formation have been decided in a similar way:&7 

The operational rules are much the same in Germany and 
France also when the courts deal with the subjective element of 
fault. The French Civil Code does not distinguish whether fault is 
intentional or not whereas the German Civil Code emphasizes the 
distinction. Nevertheless the case law is similar. In France the 
judge imposes liability for intentional wrongdoing by first acknowl­
edging that the wrongdoer has acted in 'the exercise of a right and 
then insisting that since he intended to do harm he has committed 
an abuse of right. This pattern of reasoning, expressed in various 
ways, has allowed the French courts to reach results like those of 
the German. It has been used to impose liability for unfair competi­
tion, abuse of process, intentional injury to exclusive contraetual 
rights, which are the classic cases in which, in Germany, liability is 
imposed under § 826. 

We have thus seen two different logical patterns. According to 
one, which works by addition, all injuries to a rlght plus all similar 
cases result in liability. According to the other, which works by sub­
traction, all damages give rise to liability unless there is some de­
fense. It should not seem clear that. by using this logic, any 
practical result may be justified. As concretely applied. therefore, 
the two patterns bring about similar results. 

Let us now consider ltaly. Here the situation seems hybrid. 
The legislator does not expressly require the violation of a right for 
liability to be imposed but does characterize the damage as "unjust." 
(Article 2043, Civil Code). By failing to clarify this almost philo­
sophical and vague idea of "injustice" he grants the judge true dis­
cretionary power. The ltalian judge, however, does not exploit this 
power. Duting bis training at the University, he has learned the two 
formulas just mentioned, the one imposing liability only where 
there is injury to a right. and the other imposing liability when any­
one is injured. He himself, follows the rule of minimum effort: he 
applies the narrower rule when he does not impose liability and the 
broader rule when he does.48 

47. Between 1960 and today an immense bibliography has developed on this 
topic. For all necessary information, see Guido Alpa, n problerna. dell'atipicitd 
dell'illecito (1979). 

48. On this topic continental scholars like to consult, most of all, Sir Frederick 
Pollock, The Law 0/ Tortr (1887); Anthony Weir, Casebook on Tori (1983); Reginald 
W.M. Dias, and Basil Markesinis, Tori Law (1984); Percy H. Winfield and John A. 
Jolowicz, On Tortr (12th ed. 1984). 
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D. The Situation in England and the United States49 

In England and the United States, until recently, liability was 
imposed only in rigidly delimited types of torts. The type of conduct 
and injury that gave rise to liability varied from one type of tort to 
another. Trespass required that one interfere with the property of 
the victim, conversion required that one behave as the owner of an­
other's property, nuisance required that one interfere with the use 
of property, and so forth. No relief was available for wrongs that did 
not belong to one of the recognized types. 

Towards the end of the last century, something changed. "Neg­
ligence" came to be recognized as a tort. Remedies for negligence 
came to be given in areas in which, until then, liability had been 
based on other torts such as trespass, conversion, nuisance, and so 
forth. (When this evolution was completed, an action for negligence 
had become the most frequent remedy in the area of extra contrac­
tualliability.) 

The elements of an action for negligence are four: (a) a duty of 
care, (b) a violation of this duty (c) a harm (d) which is caused prox­
imately by the violation. The requirements that there be a violation 
of the duty of care' barm, and causation. correspond to the familiar 
continental requirements that there be negligence, harm, and causa­
tion. Liability is imposed in English and American law ü these ele­
ments are established and the defendant was under a duty to aet 
with care. 

At first, the duty to act with care was rather restricted, That is 
to say, there was no general principle of liability for negligence.50 

With the passing of time, the range of acknowledged duties of care 
increased. J urists and courts began to speak of an implied duty of 
care owed by anyone performihg any activity that might cause harm 
to others.51 In some cases, as in France, liability was not imposed 
but the failure to do so was explained by aseries of policy considera­
tions. It would appear, then, that common law courts are not longer 
imposing liability according to the type of tort that has been commit­

ted as they did in the last century. !t would seem that they are ap­

plying a general principle of liability for negligence llke the ones we 

have seen in Continent8J. Europe. 

49. Lord Esher in Le Lievre v. Gould (1893), 1 Q.B. 491, 497: a man is entitled to 

be as negligent as he pleases towards the whole world if he owes no duty to them." 


50. "The rule on the basis of whJch you must love your neighbour is sustained by 
law: you must not cause injury to your neighbour. And the jurist's question, "Who 
is my neighbour?", receives a precise answer: you must take reasonable care to 
avoid acts or omissions whJch may reasonably be expected to cause inJury to your 
neighbour." Lord Atkin in J:Jmwgh1U v. Stevenson, 1932, A.C., 562, 580. 

51. This does not mean that school defmitions are more inclined to municipal 
and territorial specialization. See Pier Giuseppe Monateri, Legal Doctrine, cit. 
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In reality, however, when we examine the case law we can see 
that this appearance is deceptive. An extension of liability has un­
doubtedly taken place and may be seen in numerous cases in which 
it was once usual to deny relief on the grounds that there was no 
duty of care: For example, the liability of manufacturers, employ­
ers, occupiers and owners of land, rescuers, trespassers, prenatal in­
juries and so forth. Yet liability is imposed in well-defined contexts. 
First and foremost, it is generally imposed. only when there has been 
physical injury to person or property, that is, in cases reminiscent of 
§ 823 of the German Civil Code. In the vast sector of purely eco­
nomic loss, a remedy is given in only well-defined cases: For exam­
pIe, those concerning the liability of a professional, of an officer, of a 
subcontractor, and so forth. 

E. Findings 

OBJECTIVE ELEMENT OF A TORT 

(T=typical situations, specific legal duties 
NL=neminem laedere, general duty of take care 
E=excuses founded on causes of justiflcation 
1/2=intermediate or ambivalent solution) 

Statute Scholarly formulas Case Law 
general UNITARY specific general UNrrARY detailed 

rule rules rule rules 
Fr XIX cent. NL? T T 
Fr XX cent. NL? NL NL-E 1/2 
It XX cent. 112 NLorT 1/2 
Ger XX cent. T (T) T (T) 112 
Eng XIX cent. T T 
Eng XX cent. NL NL-E 1/2 
and USA 

This chart suggests certain observations. First, where a general 
rule of liability has been adopted, as in England, America and 
France, so also have aseries of exceptions to that rule. Thus, the 
case law and even the schoIarly doctrine in· these countries is 
considerably closer than one might expect to the situation' that 
prevails when liability is imposed only for particular types of tort. 

German doctrine, as the chart shows, is an agreement with the 
German Civil Code. To understand to scope of the Code, it is 
necessary to read not only §§ 823 and 826 but the entire chapter 
devoted to extra contractualliability. We can then see that there is 
a split in the Code between overall definitions, on the one hand, and 
particular rules, on the other. The particular rules afford protection 
to any Iegislatively protected interest. 

Finally, in Italy, scholarly opinion is divided between those who 
speak. of types of damage which give rise to liability, thus moving 

1991.j LJ!;l:.i1\L l'Un.J.VLt'U'I.1;:> 

toward the German position, and those who adopt ageneral rule of 
liability and then recognize particular exceptions, as do the French. 

Our conclusion, then, is that one can see transnational 
operational rules, and hence the existence of a uniform application 
of law throughout the West aside froin a certain delay in the pace of 
evolution in Italy. This uniform law is at amidpoint between the 
scholarly formulas used in France, England and the United States, 
on the one hand, and in Germany, on the other. It is at amidpoint, 
that is, between a formula enunciating a general principle of liability 
and one founded upon particular types of injury. 

Comparing these results with those we have reached in our 
discussion of contract, we see a clear difference. In the area of tort 
liability, the strongest oppositions appear to be at the level of 
general definitions. The extreme positions are represented by 
general scholarly formulas and, a short distance behind, by overall 
legislative rules in France and Germany, whereas, moving toward 
"midfield," we find the' more specific statutory formulations, the 
detailed scholarly solutions, and, finally, the operationa1 rules 
applied by courts. These findings do not confirm the hypothesis we 
suggested after our discussion of contract law: that like legal 
formats of different legal systems tend to resemble one another 
more than they resemble unlike legal formants of the same system. 

There is, however, a similarity in our findings as to both 
contracts and torts. In both cases, the overall definitions generalize 
a rule instead of limiting its application. A contract would alwa'1ls 
appear to be formed by the consent of both parties; damage would 
seem to be always compensable, or liability to be always dependent 
to a right, The operative rules, in contrast, are more articulated.52 

Our findings thus confirm the belief, rather common among 
persons acquainted with law, that scholarly doctrines and general 
formulas are often too "abstract" (that is, too prone to make 
unauthorized generalizations) and too "far from life" (that is, too 
prone to forget the significance of some elements of the concrete 
case). 

Finally, we can see reconfirmed one of our observations on 
French legal thought. The French definition of tort uses two terms 
(negligence and harm) rather than three (negligence, wrongfulness, 
and harm). Bere, as we have seen earlier, French definitions 
"simplify" their analysis of a legal concept. Thus. as we have seen, 
the French will speak. of "will" instead of "will and its outward 
manifestation" in their discussions of contract.53 

52. See widely Pier Giuseppe Monateri, La sineddoche, eit. 
53. For the bibliography, and for a wider, more critica1 exposition of the 

problems, see my article, "Le transfert de la proprlete des choses mobilleres 
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IX. A FINAL APPUCATION: THE TRANSFER OF MOVABLE 

PROPERTY 


A. 	 The Problem54 

A final problem we will examine is the transfer of movable 
property. The elements required by various legal systems are three: 
(1) consent, (2) "cause" which is an element tbat explains why con­
sent was given or should be respected, and the (3) delivery of the. 
property accompanied by the will to transfer it. To transfer movable 
property. each system might require only one element (consent 
alone or delivery of the property alone) or more than one element 
(consent and delivery. or consent and cause). 

To begin with. we may observe a contrast between the Roman 
and the Italian rules. In Roman law property is transferred by de­
livery (traditio) coupled with the will to alienate the property (with 
onlya minimal imbalance of causa). Under Italian law property is 
transferred where there is consent coupled with cause. 

In order to understand the revolution that occurred we must . 
look to period of the ius commune when Roman law was in force 
throughout Europe. During this period, a greater significance was 
accorded to the presence of "cause," Consequently the requirements 
for a transfer of property were thought to be, not mere delivery 
with an intent to alienate, as in the original Roman system, but as a 
valid contract (titulus) plus delivery (modus). 

B. 	 From Medieval Roman Law to the French and Italian 
Solutions 

A further change then took place in France. Its result appears 
explicitly in Article 1138 of the French Civil Code: "The obligation . 
to transfer a thing is perfected by the consent of the contracting par­
ties alone. It makes the creditor the property owner even though 
delivery has not been made...." This provision requires aseries of 

determinees par acte entre vüs," in Ri\!. dir. ci\!., 1979, I, 442 ff., and in General 
Reports to the 10th international congress of compamtive law, Budapest, 1981, 247. 
Here wide bibliography worb which provide the materials for the following 
discussion are: 
Frederik Vinding Kruse, ''What Does Transfer of Property Mean with Regards to 
Chatte1s? A Study in ComparaUve Law," Am. J. Comp. L. 500 (1958); Michel 
Waelbroeck, Le tmntifert de la propi.eti dans la vente d'objets mobiliers C01"JK1Tfi!ls en 
droit compare (1961); Georges Sauveplanne, ''The protection of the bona nde 
purchaser of corporeal movables in ComparaUve Law," Rabels, 29 (1965) 651; Ernst 
von Caemmerer, "Rechtsvergleiehung und Reform der Fahrnisübereignunging." 
Rabelslll, 12 (1938-39) 675 ff.; Samuel Williston, The Law Governing Sales of Gooda at 
Common Law and Under the Uniform Sales Act (rev. ed. 1968). 

54. For further details, see Pier Giuseppe Monateri, La sineddoche, eit. Art. 1376 
makes use of the usual synecdoehe: it speaks of consent, but what it means is 
contract (te. consent + cause). 

.......
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qualifications. First of all, the word consent (consentement) is 
equivoca1. A careless reader might think the law means tbat a pure 
......... H ... g of the minds will transfer property even without an eIe­

cause, explaining why consent was given or should be 
respeeted. Indeed, in general declamatory statements, French schol­

usually speakof the autonomous and sovereign will as the neces­
and sufficient condition of property to be transferred. A more 

~ caretul analysis reveals that here, as in Article 1101, the legislator 
had recourse to a synecdoche: he has used a part to stand for 
whole. Although he spoke of mere consent, he intended to refer 

k? a contract, that is, to consent given for a valid "cause."55 
Let us now observe that the legislator in Article 1138 has 

'.'adonted an unusual legislative technique. He has not merely listed 
elements necessary to transfer property. He has pointed out 
a delivery is not necessary. We can see why he did so when we 

remember that in France, before the Code. the law theoreticallyre­
quired delivery (traditio) based on the "cause" or reason why deliv­
ery should transfer property (titulus). Superimposed on this rule 
was the practice, widespread in the Middle Ages, of dispensing with 
the physical transfer of property and accepting, as a substitute, an 
agreement by which the transferor, who had not parted with the 
property, nevertheless recognized the transferee as its possessor. 
This strategem, devised and suggested first in Italy by Rolandino de' 
Passeggeri was widely applied in France. Indeed, in sales and dona­
tions, French 18th century jurists considered such an agreement to 

/'be implied even when it was omitted. 
Let us now consider two other artic1es of the French Civil Code: 

Artic1e 1583 and Article 938. Accordlng to the first, a sale "is perfect 
l.>etween the parties and the property is acquired by right by the pur­

. chaser from the seIler at the moment there is agreement as to the 
thing and the price even if the thing has not been delivered nor the 
price paid." According to the second, "a duly accepted donation is 
effective upon consent of the parties alone, and the property in the 
object is transferred to the donee without need of other delivery." 
the reference to "other delivery" suggests that, in the drafters' 
mind, there has already been a first delivery. Presumably they 
.meant the "presumed" delivery of which they were accustomed to 
speak. When we read these provisions together with Article 1138, 
we arrive at the following procedure for transferring property. The 
consent of the parties, meaning consent and "cause," creates an obli­
gation to transfer (obligation de livrer) which the law then declares 
to be perfect (parfaite) or already accomplished so that the person 

55. The topie is weil covered in Silvia Ferreri, Le a:rioni Mpersecutori.e in dir­
itto compamto (1988). 
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to whom this obligation is owed immediately. becomes the owner. 
Strictly speaking, the transfer of property is not produced immedi­
ately by consent but is produced by the intervention of the legiSlator 
who dec1ares the obligation to transfer property to be extinct at the 
very moment in which it is born. 

Italy inherited the mutual consent solution from France by way 
of the Sardinian Code (art.1229). The Italian Civil Code of 1865, art. 
1125, extended the scope of the solution by providing that the acqui­
sition of a right in rem is the result of a "convention" and not of an 
"obligation to give." The current civil code expressly provides that a 
contract may produce rights in rem as well as obligations (art. 1321) 
and that "... property ... is conveyed ... as a result of legitimately 
manifested consent" (art. 1376). 

C 	 From the Medieval Roman Law to the German and Austrian 
Civil Codes 

The German system was profoundly affected by the teaching of 
Savigny. Using as an example the giving of alms to a beggar, he 
taught that two elements were essential for a transfer of property: 
the will of both parties that property be transferred, and delivery. 

The first element may be called "contract" if by that term we 
mean a pure meeting of the minds, not a contract supported by 
causa. "Contract," in this sense, does not correspond, therefore, to 
the titulus of the medieval Roman law. The absence of a causa does 
not prevent the transfer of property and is important only because it 
may give rise for an action for unjust enrichment by the party who 
is paid without a justification. Thus delivery is a crucial element, 
the "modus" of the Medieval Roman law. Before delivery, in the 
case of alms, there is nothing, not even an obligation to transfer 
property, and after it the property has already been conveyed. 

Savigny's solution dominated German doctrine and was adopted 
by the German Civil Code (Section 929 ff.) which provides that the 
necessary and sufficient conditions for transferring personal prop­
erty are the will of the parties to do so and delivery. If the person 
transferring property did so without a justification, if, for example, 
he delivered as part of a void contract which he believed to be valid, 
he will be protected by an action for unjust enrichment. Thus, in 
contrast to France, where the medieval Roman law was simplified 
by eliminating the requirement of modus, in Germany, it was simpli­
fied by eliminating the requirement of titulus. 

Austria codified before Savigny's solution spread. The legiSlator 
therefore remained faithful to the medieval Roman law which re­
quired both titulus and modus. These requirements are expressly 
stated in §§ 425-26 of the Austrian Civil Code. Thus, while the 
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French Code Civil retained the ideal of titulus, and the German 
Civil Code the idea of modus, the Austrians retained both 
requirements. 

D.. 	 The English System 

. These solutions do not exhaust all possible combinations of the 
elements we have isolated. Another possibility is to allow the par­
ties to choose between the use of a system based on consent (with a 
justification) and one based on delivery. In my view. the English 
system does so. Before examining this solution we should remem­
ber that, in common law, personal property is protected by a 
number of different personal actions, rather than by a general action 
such as the continental rei vindicatio. Of these personal actions the 
most significant and similar to rei vindicatio is the action of 
conversion.56 

We may weIl suspect borrowing from abroad when we find, in 
the pages in which English jurists discuss the conveyance of· prop­
erty, an insistence that property is transferred by the will of the par­
ties because of the respect due to their will. This phrase must not 
deceive uso The will necessary to transfer property between the par­
ties must be expressed in a contract which must be accompanied by 
consideration. Moreover, the contract transfers property only be­
tween the parties themselves. That is the rule of the traditional 
common law as expressed in the Sale of Goods Act of 1893 reenacted 
on various occasions, most recently in 1979. The contract of sale 
transfers property at the moment set by the parties. When the con­
tract has been entered into and payment made, delivery is necessary 
to make the transfer effective for all purposes. 

E. 	 From Overall Rules to Applications 

If the Austrian rule requiring both titulus and modus were rig­
orously applied, a person who has delivered property without titu­
lus, that is, without an underlying causa or justification, should have 
not only an action for unjust enrichment but an action to reclaim 
the property since property rights could not pass by delivery alone. 
However, the rules of the Austrian Code that concern unjust enrich­
ment-deny an action to a person who has delivered property and was 
not in error about the validity of the titulus. Scholars consider it 
certain thatbecause there is no action for unjust enrichment there 
cannot be an action to rec1aim the property, or to put it another 
way, delivery that takes place without a causa yet without error will 
transfer the property. 

56. In Austrian law, differently than in Italian law, the "manual gilt" does not 
find limits of value. 

http:conversion.56
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Austrian scholars have pointed out th.is consequence, and, conse­
quently, Savigny's theories have enjoyed a certain popularity in Aus­
tria. Although the general rule requires both titulus and modus, 
specific rules such as the one just mentioned treat modus alone as 
sufficient. Nevertheless, the Austrian system is still different than 
the German. In Germany, delivery will transfer property, even if 
the person making delivery is mistaken as to. the validity of the titu­
lus. Awareness of tbis difference has led Austrian scholars to move 
away from Savigny's thesis and to see a donation in a delivery made 
without error but without any preexisting obligation.57 Today, 
scholars tend to see any lawful intention as a causa of the delivery 
and not merely the intention to satisfy a preexisting obligation. Ac­
cording to that view, consequently, modus must be accompanied by a 
causa is taken to mean any lawful intention. The Austrian system 
may, therefore, be placed in an intermediate position between a sys­
tem that requires modus alone and a system that requires both titu­
lus and modus. 

Austria is not the only country in which we can see a change 
when we move from the rule that is generally stated to the opera­
tional rule. 

A more important transformation is found in France. We have 
already seen instances in which jurists "simplify" their statement of 
French law by leaving out an element: for example, they discuss 
contract formation by speaking of the will of the parties rather than 
will plus a "cause"; they discuss the transfer of property by speaking 
of the will of the parties without mentioning the obligation to trans­
fer property. We will now examine a still more important yet little 
studied instance of this phenomenon.58 

According to Articles 1235 and 1376 of the French Civil Code, a 
person can recover a payment he made when the payment was not 
due because there was no debt to be paid. "Every payment presup­
poses a debt; whatever has been paid that was not owed can be re­
covered." Despite the statutory text, however, French jurists have 
continued to follow the Roman rule in which recovery is possible 
only if the person making the payment was in error.59 It seems ob­
vious to the French that, as a consequence, a person who was not in 
error cannot claim to be the owner of an object he has delivered in 
payment or bring an action, as owner, to recover that object. Thus, . 
the French jurists conclude, that the person delivering the object in 

57. On this rotation, Rodolfo Sacco, nUn cryptotype en droit fran~: lalremise 
abstraite?" in Etudes Rodibe, 1981, p. 273 ff. 

58. If the solvens brings against the accipiens an action en nullite, the pro­
nouncement of voidness of the contract might bear restitution with it. 

59. Anyone who coraiders as a purely personal action that for restitution after 
error should conclude that, as in Germany, the delivery is abstract. 
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payment has lost ownership of the property, in other words, that bis 
delivery of the object has transferred ownership. In France, there­
fore, whoever delivers an object in payment, knowing that there is 
no debt to extinguish, transfers ownership. 

Article 931 of the French Civil Code requires notarization for a 
donation to be effective. Yet the French jurists have always recog­
nized that a donation is effective once delivery has been made. This 
conclusion reenforces the opinion just mentioned that one CfP1llot re­
claim a payment that was not owed unless one was mistaken. Who­
ever pays. what is not owed, knowing that he owes nothing, is 
considered a donor. 

In France, as in other countries, one who pays to fulfill a natu­
ral obligation cannot reclaim what he has paid. In practice, any de­
livery made with the intention of transferring ownership will be 
made either out of a sense of duty, and so be treated as a payment to 
fulfill a natural obligation, or out of liberality, and will be treated as 
a donation accompanied by delivery. In either case, ownership will 
be transferred by delivery. A remedy will be available. however, if 
the person making payment was in error. We can conclude that the 
French solution is similar to the one we found in Austria.60 We can 
also say that in France, a person who wishes to alienate property has 
bis choice between entering into a contract with a cause and deliver­
ing the property without error intending to alienate it. 

In Germany, as well, the lawas applied differs from the law in 
the Code. The law in the Code centers on modus. In practice, how­
ever, ownership can pass through an agreement, the possessory sc­
cord, wruch takes the place of delivery. Moreover, delivery can be 
made subject to a condition--even a tacit condition-that it will not 
transfer ownership if the underlying contract is ineffective. 

In Austria, Germany and France ways have been found to trans­
form the general rule. In England, ways have been found to prevent 
the general rule from being applied. 

There was no absolute necessity for these changes to occur. In 
Holland, Switzerland and Turkey, the solution of the Austrian Code 
is in force in which both modus and titulus are required. In Switzer­
land, payment of what is not due made without error is held to 
transfer ownership, as in Austria, but in Holland and Turkey, on the 

60. Stock v. Wilson, 1913, 2 KB, 235, 246. and Geoffrey C. Cheshire and Cecil H. 
Fifoot, Cases in the LaU! 0/Contmct (1977). Here the problem of the absolute or rel­
ative nature of English movable property as is of marginal importance. Silvia Fer­
reri, op. cit.. pp. 151 and ff. for the period in which Stock v. Wilson was judged. and 
for the present moment). An equitable interest of a third party may indeed be pres­
ent aside of the property we are talking about. But we may overlook this for our 
purposes. 

http:Austria.60
http:error.59
http:phenomenon.58
http:obligation.57
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contrary, this solution has been rejected because it has been deemed 
to conflict with the rule requiring titulus. 

The Italian solution is like the French, except that the require­
ment of titulus for ownership to pass has been retained except for 
modest concessions in the case of executed donations and the fulfill­
ment of natural obligations. 

In English law, the doctrinal formulas do not acknowledge the 
rule that the courts actually apply. The Sale of Goods Act does not 
provide for the case in which an object is delivered which is not 
owed pursuant to a contract. The effect of delivery was not clear 
until 1913, when it was held in Stock v. Wilson that ownership is 
transferred by delivery accompanied by an intent to transfer owner­
ship, even ü the delivery is made through the error of a person who 
wrongly believes he is obliged to deliver.61 In that case the person 
making delivery brought an action of conversion, an action that lies 
against someone who finds himself accidentally in possession of a 
thing without title to it. When the adverse party claimed title 
through delivery, he argued that delivery creates but does not justüy 
possession and hence does not give title. The court rejected this 
claim, stating that delivery creates a title in the person who takes 
delivery.62 Thus, in England, we find both a system based on con­
tract and a system based on delivery with the intent to transfer own­
ership. A person may choose between the two systems as he can in 
France but in England delivery seems to have greater effect in that 
it can transfer ownership even in the case of mistake. The English 
system thus resembles the German in always requiring delivery in 
order to malte the passage of property valid in front of every third 
party. 

F. A Graphical Summary 

These conclusions can be represented graphically, although a 
few words of explanation are needed. 

The rule that delivery alone is necessary to transfer ownership 
has an element in common with the rule that demands both modus 
and titulus. It also has an element in common with the rule that 
gives the transferor an option between delivery and entering into a 
contract. The rule that demands both titulus and modus has an ele­
ment in common with the rule that demands titulus alone; it has an 
element in common with the rule that demands modus alone. The 

61. Of course the delivere:r may act with a different action in order to obtain the 
"restitution." 
On the absoluteness of the title, see the previous note. 

62. Detailed considerations as to this phenomenon are found in Benjamin L. 
Whorf, Langu.age, Tlwught and Reality (1956). I borrowed the term "cryptotype" 
from him. 
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rule that demands titulus alone has an element in common with the 
rule that demands titulus and modus; it has an element in common 
with the rule that gives the transferor the alternative just described. 
The rule that gives the transferor this alternative has something in 
common with the rule that demands titulus alone and with the rule 
that demands modus alone. On the other band, the rule that re­
quires both titulus and modus is opposed to the rule that gives the 
transferor the alternative. The rule that requires modus alone is op­
posed to the rule that requires titulus alone. 

These similarities and oppositions ean be plotted around the eir­
eumference of a circle. If we place the rule that requires modus 
alone at due north (marked m), we can then place the rule that re­
quires titulus alone at the south (marked t). The rule that gives the 
transferor the alternative (marked a) can then be placed in the west 
and the rule that req\rlres titulus and modus (marked b for both) at 
the east. Point e, intermediate between m and b, can then represent 
the system which, in prineiple. requires both titulus and modus but 
in praetice acknowledges the sufficieney of delivery provided there 
is no error. Point i, intermediate between t and a. can then repre­
sent the system that in prineiple demands titulus but in practice also 
acknowledges the sufficieney of delivery provided there is no error. 
We could then place a point v equally distant from all othen de­
scribed and, hence, in the center of the circle to represent the horta­
tory statements that the will alone transfers ownership. The 
pattern will therefore be as folIows: 

m 

ba 

t 

Thus, in this graphie representation, the German solution is rep­
resented by point m, the Austrian solution by point b, the French 

http:delivery.62
http:deliver.61
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solution by point t. If we consider the effects between the parties, 
the English solution belongs at point t, but if we consider the effects 
on non-parties it belongs at point c. A statement that is found 
everywhere and followed nowhere is represented by point b. 

The formulas we have been speaking about may or may not cor­
respond to the operational rules actually enforced in these countries. 
Wemust, therefore, consider the possibUity that they do not. 

G. General Formulas and Opemtional Rules 

History seems to delight in continually replacing one system 
with another. The solution of medieval Roman law haB given rise to 
many variants and has left its traces in the Scottish, Austrian and 
Argentine systems, to name just a few. The changes are usually 
movements around the circumIerence we have plotted. Sometimes 
the movement goes clockwise, for example, from the medieval R0­
man law to the French Civil Code, and sometimes counter-clock­
wise, for example, from the medieval Roman law to the German 
Civil Code. Now, however, we must consider contemporary history, 
and in particular, incongruities which exist at the same time within 
a given legal system and are due to the multiplicity of legal formants 
of that system. An example would be a lack of harmony between 
statute and the law as applied or between operational rules and the 
formulas which jurists have deemed to describe those operational 
rules. The &im of the student of comparative law is to determme 
whether these instances of disharmony follow predictable and ra­
tionally explicable patterns. 

Three interesting contrasts are those between statute and the 
law as applied, the law as applied and the law as described, and be­
tween the situation the law deems to be normal and the situation 
that is normal in a sociological sense. These three contrasts give rise 
to incongruities that one can find in France, Germany, the low cOUn­
tries, Switzerland, Hungary and England. 

In France, the Code contains a variant of the solution repre­
sented by point t: the transfer of ownership depends upon the will 
to obligate oneself, the only exception being in the field of dona­
tions. Scholarly doctrine, in contrast, identifies the contractual will 
and its effects: it requires only a will to transfer property. The case 
law permits transfer of ownership by delivery as long as the trans­
feror is not in errOr. The scholars seem unaware of this lack of 
harmony. 

The incongruity, then, works in two directions. The shift from 
the Code to the case law goes form t to i. The shift from the case 
law to the law as taught by French jurists goes form i to t and from t 
to v. 
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We can also find historical examples in which the model repre­
sented by point t has been displaced in favor of that represented by 
point b. 

After the Italian Code of 1865 was enacted, interpreters moved 
in two directions. Some followed the Frenchtoward a system in 
which there is an alternative between transferring ownership by 
contract and by delivery. Others return to the past by postponing 
the transfer of ownership until delivery, thus requiring both titulus 
and modus. 

In Russia under the Svod Zakonov, the solution borrowed from 
France, represented by point t, was shifted by interpreters toward 
that of point b. The GK] [RSFSR of 1922, which required titulus 
only, was replaced by the Osnovy of 1961, which, under the pressure 
of interpretation, was taken to require both titulU8 and modus. 

In Austria, a system one could represent at a point half-way be­
tween b and e gave rise to different scholarly formulations of doc­
trine that one can locate at points b and m. Here, as usual, the 
scholars moved toward the least vogue solutions. 

In England, one finds considerable variety. Ownership passes 
by contract, equivalent to the civillaw titulus, or, alternatively, by 
delivery, equivalent to the civil law modus. Nevertheless, jurists 
sometimes describe the system as though contract were always re­
quired and sometimes they even speak of will in a pure form. Thus 
we find the solutions represented at points a, t, and v. Ownership,­
not only as between the parties but for all purposes, passes with de­
livery, and yet jurists say that one needs both the contract and the 
delivery. Thus we find the solutions represented at points m and c. 

The Swiss and Dutch Codes are silent as to when ownership 
passes. Swiss and Dutch jurists, respectively, have chosen the posi­
tions represented by points e and b. Germany still holds to the posi­
tion that delivery alone passes ownership. Yet, in practice, the effect 
of the rule is often avoided by two mechanisms mentioned earlier: a 
condition is enforced which makes the effect of delivery depend on 
the validity of a contract (a solution that can be represented at 
points m or c), and a possessory accord is entered into which passes 
ownership without delivery (a position that can be represented at m 
or b). Should these two devices mash together, also German law 
could be seen as a system T. 

When titulus and modus are both required for the transfer of 
ownership, the relationship of these two elements has been ex­
plained in various ways. The Austrians once placed both elements 
on the same level. They currently say that the transfer of owner­
ship is effected by the agreement of the transferor and the trans­
feree at the moment of delivery that ownership will pass, and that 
this agreement is the result of the prior contract which the parties 



fulfill when they pass ownership. The Swiss also explain the trans­
fer of ownership as the effect of this prior contrset. They regard de­
Uvery, not as a contraet. but as a physical aet. 

The Socialists (for example, the Soviets, the Hungarians and the 
East Germans) have always given a similar explanation. They de­
scribe the eontrset as the true cause of the transfer and explain de­
Uvery as an indication of the moment at which the transfer takes 
place. 

It is not easy to say whether these different accounts explain 
the particular rules of the different systems or whether they simply 
depend upon theories favored by the jurists of the different coun­
tries that have no impUeations for which rules are adopted. In the 
latter case, they would seem to be useless. 

In systems in which mere delivery transfers ownership, theo­
rists still feel in need of an explanation. The effect of delivery 
seems to them to be an empirical proposition which they have to ex­
plain from a dogmatie point of view. 

They have done so in various ways. Sometimes the concept of 
"abstraetion" is invoked. "Abstraction" means, roughly speaking, 
that an aet is effective without regard to the underlying transaetion 
of which the aet is apart. We have seen that Savingy fastened this 
solution on German law. A second explanation is based on donation. 
If the transferor has delivered a thing without being obliged to do so 
by some prior transaction and without erroneously believing he is 
obliged to do so, then he must have wished to make a gift. In Eng­
lish law, this explanation is, so to speak, official. It has also found 
supporters in Austria and, within the limits the system allows, in 
France. It has been used along with other explanations in Switzer­
land. A third explanation is that it is possible for a action to validate 
an earlier, albeit void, aet. If someone delivers a thing without being 
obliged to do so, he is said to have validated a prior set. This expla­
nation prevails in Argentina. Onee again, then, the same phenome­
non is explained in three different ways. 

Legal doctrine has missed an opportunity. It might have devel­
oped conceptual categories eapable of erossing the frontiers between 
one legal system and another. Aetually, it has done quite the oppo­
site. It has built frontiers within a single legal system, indeed fron­
tiers that have no consequenees for the operational rules. One ean 
nevertheless discern a general tendency of scholarship: it favors 
general formulae, rules of great latitude, such as the points repre­
sented by m, b, t. a and perhaps V. The study of comparative law 
can provide a corrective. To do so, it must begin with the opera­
tional rule conceived in the narrowest way. Then it must gradually 
ascend toward general fonnulas and overall rules. 

H. The Transfer ofOwnership and the Attributes 0/ the Owner 

We have spoken thus far as if the notion of transferring owner­
ship had a precise meaning. We have noted the possibility of more 
than one meaning only in mentioning that the English distinguish 
transfer of ownership betwen the parties from transfer of ownership 
forall purposes. Yet transfer of ownership would have a single 
meaning only if all of the attributes of ownership were transferred 
simultaneously from one party to the other. 

The attributes of ownership, however, include: (1) the power to 
demand possession from the other party, (2) the power to demand 
possession from third parties who lack title, (3) the power to dispose 
of the thing in favor of third parties, (4) the right to whatever fruits 
the thing may produce, (5) the bearing of the risk of the destruction 
of the thing, (6) the right to guaranty one's debts by a security inter­
est in the thing, (7) liability for damage caused by the thing to 
others, and so forth. We have to ask whether these various attrib­
utes are transferred simultaneously or not. 

In any system, the buyer can demand possession from the seHer 
as soon as the contraet is made provided he is not late in paying the 
price. In a system in which the contraet of sale transfers ownership, 
the buyer ean demand possession because he is the owner. In a sys­
tem in which the eontraet of sale does not have that effect. the 
buyer can demand possession because the seHer is contraetually 
obliged to give it to him. The eonsequences are the same even 
though they are described differently. 

If, instead, the buyer is late in making his payment. then even 
in a system in whieh ownership has been transferred to him the 
seHer may stop the goods in transit or retain them and has a defense 
if he is sued for the goods by the buyer. Thus, when the buyer does 
not pay on time, his right to demand possession is not acquired at 
the moment that ownership is transferred. 

If the object is in the hands of a third party, one would expect 
that the buyer would have the right to claim it only if he has he­
come the owner. There are numerous exceptions to this rule. In 
England, the buyer who has become the owner eannot bring actions 
of conversion or detinue unless he also has the right to possession. 
In Hungary, the buyer may sue for the object, although he is not yet 
the owner. In Germany, although the buyer is not yet the owner, he 
may proceed against the third party (at least if that party is in bad 
faith) by a delietual action for intentional wrongdoing under Section 
826 of the Gennan Civil Code, and his remedy in specifie perform­
ance ean include recovery of the object. 

In some countries, property can be recovered by two different 
aetions. One, known as "petitory"can be brought when a third party 
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possesses an object without title. The other, known as "possessory," 
can be brought when the third party has obtained possession of the 
object unlawfully. A possessory action can only be brought by a per­
son who himself had held possession lawfully, that is, by a person 
who had obtamed the object by delivery. Thus, agam, it makes little 
difference whether ownership is said to pass at the moment of deliv­
ery or at the moment a contract is made. The buyer who has be­
come owner but has never taken delivery cannot bring a possessory 
action. We find such a situation in Italy where a person can become 
owner without taking delivery. We do not find it in Germany where 
the buyer normally becomes owner upon delivery. We do not find it 
in France where possessory actions for personal property do not ex­
ist. In Italy, in Germany and in Austria, a person who has taken de­
livery pursuant to a contract can bring the possessory actions, and 
thus the rules are similar, even though the right to bring these ac­
tions is not said to be an attribute of "ownership." 

In England and the United States, at common law, ownership is 
transferred in one way, while an equitable interest that amounts to 
a proprietary right is transferred in equity in another way entirely. 
The buyer's right to obtain a thing from a third party does not al­
ways depend, therefore, on his becoming the owner at common law. 

In many systems ownership is transferred by delivery alone, 
even if a titulus is lacking. In othen, transfer of ownership requires 
a valid underlying contract whether delivery is also required or not. 
We must remember, however, that when ownership has been ac­
quired without titulus, there may be a right to sue the owner for un­
just enrichment. Ownership that is subject to such an action may be 
very different from normal ownership. For example, the person en­
titled to an action for unjust enrichment against the owner may also 
be entitled to an action agamst third parties who have obtained own­
ership of the thing gratuitously or through fraud. We find this type. 
of protection in Germany under Sections 812 and 826 Par. 1 of the 
Civil Code. Similar rights of action with respect to third parties are 
createdby Article 1166 of the Code Napoleon and Article 2900 of the 
Italian Civil Code. Thus the distinction between acquiring owner­
ship subject to an action for unjust enrichment and not acquiring 
ownership at all may be quite small. . 

One would expect, agam, that the rules on the transfer of own­
ership should govern the seIler's ability to alienate the object to a 
third party. If the contract of sale, by itself, has transferred owner­
ship to the buyer, one would expect the seller to be unable to sell to 
a third party. One would expect him to be able to do so if the· con­
tract has not transferred ownership to the buyer. Matters are actu­
ally very different in all the countries we have discussed. Even the 
seIler who is no longer the owner may sell to a third party if he de­
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livers the object and the third party is in good faith. That is the rule 
in France and Italy, thanks to the the principle "possession counts as 
title" (Article 1141 of the French Civil Code; Article 1153 of the Ital­
ian Civil Code). The same result is reached in England thanks to 
the presumption that the dishonest seIler has acted as the buyer's 
agent. The same result is reached in Louisiana on the grounds that 
the sale has effect only "between the parties." Thus the conse­
quences are the same asthose in countries in which ownership is 
transferred only at the moment of delivery. 

Conversely, the seller who is still the owner is not always able 
to sell to a third party who knows of the first sale. In Hungary, for 
example, the second sale is void, as it is contrary to boni moreB. In 
Germany, the third party is subject to an action for having commit­
ted an intentional wrong, and the remedy may be that he must re­
store the object to the fiIst buyer. Thus the right to dispose of an 
object, the ius disponendi is not an exclusive attribute of ownership. 

Agam, one might expect the risk of the destruction of an object 
would always be borne by the owner (res perlt domino). It is not 
absurd, however, to imagine a system in which this risk is borne by 
the possessor who has custody of the object or by the buyer (casum 
sentit creditor). In reality, one can find systems in which the risk is 
borne by the buyer-owner even though he is not possessor. This is 
the solution in France (Article 1182 of the French Civil Code), Italy 
(Article 1465 of the Italian Civil Code) and England (Sale of Goods 
Act, Section 3Off). One can also find systems in which the buyer will 
only bear the risk when he receives ownership of the thing by deliv­
ery. Exampies are Germany (Section 446ff of the German Civil 
Code) and Austria (Section 1048 of the Austrian Civil Code). In 
Holland and Switzeriand, however, the risk is transferred at the mo­
ment the contract is made without waiting for a transfer of owner­
ship. Under the Vienna Convention (United Nations Convention on 
Contracts for the International Sale of Goods, Article 69 (1980» 
risks are transferred with delivery even if ownership has been trans­
ferred in advance by consent. We can find still other similarities if 
we examine the right of the creditors of the seIler to challenge the 
title acquired by the buyer, the right of the creditor of the buyer to 
challenge contracts that reserve ownership to the seller, the right of 
the creditors of the buyer to challenge the seller's right to rescind 
the contract for non-payment, and so forth. 

To what conclusions does this analysis lead us? An important 
one is that we will distort the rules of a system when we try to cap­
ture them in a general proposition that states that ownership is 
transferred at this or that moment. In the systems we have ex­
amined, these general formulas are extreme, in head-on conflict 
with one another, and without any point of contact. Through com­
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parison we ean see how the knowledge eaeh jurist has of his own 
system is deformed, how his attempt to explain his national law by a 
simple and extreme idea exaggerates the differences existing among 
various systems. Single operational rules that are uniform in the 
various sytems (e.g. protection of a second buyer in good faith who 
has received possession) are explained by doctrinal formulae that 
are very different. These different explanations have not been pro­
dueed by the necessities of legal scienee. They only do damage by 
eoncealing the uniformity of solutions and distorting the terms of 
eomparison. The general formulae tend toward solutions that are 
extreme, unitary, and monist: for example, "ownership is trans­
ferred at the moment of eonsent," or "ownership is transferred at 
the moment of delivery." The particular rules eaeh system aetually 
enforces find intermediate solutions between extremes. 

By distinguishing the legal formants of the system, the student 
of eomparative law ean find a predietable, ü not a commendable, 
pattern. Doctrinal formulas that refleet the jurist's knowledge of his 
own system are general, abstract, extremist, and, in a eertain sense 
of the word, rational. Operational rules are inconsistent, empirie 
and responsive to obscure unconscious underlying ideas, and in that 
sense, endowed with a rationality of their own. Abstract formulas 
also tend to be multiplied uselessly. The phenomenon we observe 
when property is delivered pursuant to an invalid contract is con­
eealed behind five different theoretieal formulations eoneerning the 
delivery of güts, natural obligations, the eonfirmation of void agree­
ments, the unavailability of an action to reclaim a payment onee 
made, the abstraetness of an aet of execution. It is the duty of true 
legal scholarship to eliminate false coneeptual eontrasts, to investi­
gate the signüicanee of various operational rules, and on this basis to 
evaluate the differenees that exist between various legal systems. 

x. THE CONTRIBUTION OF COMPARATIVE LAW 

TO LEGAL SCHOLARSHIP 

A. Cryptotypes 

The thesi.. I am about to put forward should now seem as obvi­
ous as Columbus' egg. Of the legal formants we have considered, 
some are born explieitly formulated such as the formulas of scholars 
whereas others are not. As we have seen, those which are not can 
be immensely important. We shall describe them as "eryptotypes." 

Man eontinually follows rules of whieh he is not aware or which 
he would not be able to formulate weIl. Few would be able to for­
mulate the linguistie rule we follow when we say "three dark suits" 
and not "three suits dark" whereas in special eontext we might 
speak of "the meadows green." How many cyclists would be able to 
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indicate the weight to exert on the pedal in performing various ma­
neuvers on a bicyele? Linguists are now defining this phenomenon. 
We are subject to specüie rules without perceiving them.63 Dur visi­
ble, superficiallanguage is the result of identüiable transformations 
of latent linguistie patterns that are more permanent than the visi­
ble ones. 

The recognition and study of these implieit rules is an important 
tendency in modern scholarship. Scholars in many fields now con­
trast being governed by eertain rules with knowing these rules.64 

The scholarly endeavor is to reveal patterns which are implicit but 
have outward effects. The cryptotype, as we use the term, is the pat­
tern to be revealed. Only eomparative studies have the penetration 
that can make such implieit patterns known. 

We can now summarize our reason for making that claim. As 
long as we confine ourselves to the study of a single legal system, we 
will be forced or at least, we will be induced to try to eapture its fea­
tures in asynchronie systematie view. We will try to see statute, 
scholarly formula, proposals for change, the tradition of the schools, 
the arguments of judges, and the holdings of cases as eompatible 
with one another. The study of domestie law does not allow us to 
rejeet completely the great optieal illusion founded on the syn­
chronie view. We do not reject it until we find in different legal sys­
tems that identieal statutes or scholarly formulas give rise to 
different applieations, that identical applieations are produced by 
different statutes or different seholarly formulas, and so forth. The 
diseovery of legal formants diverging from the explieit formulations 
of a system leads us to the identüieation of cryptotypes. We realize 
we are in the presenee of a non-verbalized rule when we see a deci­
sion is made differently than the one we would envision from the 
rule as formulated. These implicit patterns play the fundamental 

63. See Friedrich A. von Hayek, "Rules, Perception and Intelligibility," in Pro­
ceedings ofthe British Academy, XLVIII, 1962. It is explained here how, human be­
ings in their activity use mechanisms (linguistic, etc.) which are impossible to define 
explicitly: the opposition presented in the text is illustrated: and, more importantly, 
it is stressed that humans perceive such mechanisms and may transmit them, even 
though they are unable to define them with any degree of precision. The same au­
thor, in Law, Legislation and Liberty, vol. 1, Rules and Order, (1973), defends the 
theory that law does not need to be conscious; that we imagine it as rational because 
of an anthropomorphic conception which reveals it to us as being planned by a mind. 

64. We have already seen that a big difference between modern law (written, 
precedential or consuetudinary) and ethnic law lies in the fact that the former is (to 
a large extent!) conscious and verbalized -whereas the latter is not verbalized until 
the ethnologist intervenes from the outside. Ethnic law hence has, as a habitual fea­
ture, a quality which is regarded as pathological in the rules of modern law. One of 
the difficulties that a modern jurist finds if he is called to manage the enforcement 
of ethnic law is the fact that he is unable to know it without verbalizing it, and he is 
unable to verbalize a practice that is not repetitive. 

http:rules.64
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role in the law of many so-ca1led primitive societies.65 By careful 
analysis, we can see that they play an important role in developed 
societies as well. 

Discovery of a cryptotype is facilitated when-as often hap­
pens--an idea implicit in one system is explicit in another. Through 
the use of such comparisons, we have already been able to identify 
instances in which legal rules are interPreted in the light of ideas 
present in the wind but not in outward explanations. 

Located somewhere in between the cryptotype and an explicit 
explanation is the use of synecdoche: only part of a phenomenon is 
indicated when referring to the whole. We have seen several in­
stances in France, for example, in most cases, the French jurist who 
speaks of "consent" means consent based on a justification or 
"cause." 

The use of comparative law to reveal implicit patterns can be ü­
lustrated by a further example. In German law, delivery (Übergabe) 
is required for ownership to be transferred; nevertheless, the parties 
can transfer ownership without delivery by entering into an agree­
ment, the so-called possessory accord. It is not clear that they can 
pledge property by entering into such an agreement. Within the 
German doctrinal system, it is hard to find a principled distinction 
between transferring ownership and pledging property. Neverthe­
less, the debates on this question show that German jurists feel such 
a distinction can be drawn. A comparison among legal systems 
shows that in France and Italy, where delivery is notnecessary for 
ownership to be transferred, it is necessary for property to be 
pledged. The need for delivery when property is pledged is thus rec­
ognized implicitly by all these systems, even though a good explana­
tion of the need tor it is given by none. 

Some cryptotypes are more specific, others more general. The 
more general theyare, the harder they are to identify. In extreme 
cases they may form the conceptual framework for the whole 
system. 

When verbalized, cryptotypes are perceived and passed on from 
one generation of justists to anotherOO just as the legal rules of the 

65. Von Hayek, Rules, cit. 
66. Alan Watson has dedicated to these problems Legal Trr.msplantB (1976), &ci­

. ety and Legal Change (1977) and The Evolution ofLaw (1985). See also Erik Agos­
Uni, Droit compare (1988). The topie was one of the subjeets diseussed at the XIII 
Congress of Comparative Law (staged by the International Aeademy of Comparative 
Law at Montreal in 1990. Reports were submitted by Rodolfo Saeco, Erik Agostini. 
Witold Czachorski, David Howes, Edward M. Wise, and other sc.holars. 

The topie of "the overall reception of foreign legal systems" was one of the sub­
jeets discussed at the VIII Congress of Comparative Law, staged at Peseara in 1970. 
Three national reports w~ published: Imre Zajtay, in Congres intern. de droit com­
pare (Pescara,. 1970), in Etudes de droit conternporain, nouvelle serie, Paris, 1970 
(Trovou:!: et fT!Cherches de 17nstitut de Droit compare de Paris XXXIII, p. 31 and ff.; 
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society without a written alphabet are preserved and banded down. 
In the eyes of the people who do so, they soon become "obvi­

ous." Normally, a jurist who belongs to a given system finds greater 
difficulty in freeing himself from the cryptotypes of bis system than 
in abandoning the rules of which he is fully aware. This subjection 
to cryptotypes constitutes the "mentality" of the jurist of a given 
country, and such differences in mentality are the greatest obstacle 
to mutual understanding between judges of different systems. 
Cryptotypes may be identified and explored only through the use of 
comparison at a systematic and institutionallevel. 

B. ilLegal Systemology" 

When he began the work that laid the foundations of compara­
tive law, Rene David had a fortunate intuition. His research into the 
various systems disregarded the most transient elements, the eIe;. 
ments that change with the caprices of authority, and identified the 
most permanent and the least variable features. He sought out fea­
tures common to whole systems or to large sectors of them. Having 
done so, he had no difficulty discovering that the most permanent 
phenomenon by no means coincided with the explicit authoritative 
rules of the various systems. Such phenomena were, for example, 
the tendency of common lawyers to frame rules of limited extension 
in contrast with that of civillawyers to formulate broad rules. Such 
phenomena involve the relative positions of scholars and judges, the 
training of jurists, the presence in a given society of professional ju­
rists, and so forth. Gorla, working in the same direction, has ob­
served how a judicial precedent maintains its authority in France 
much longer than in Italy. Both David and Gorla have stressed the 
importance of bistory in the formation of such durable features. 

I, too, have tried to enlarge the amount of information avaUable 
about different legal systems so that it can be subjected to scholarly 
analysis. For example, I have drawn attention to the question of 
whether the rules of a system are formulated explicitly or not, to 
the presence in some systems of political definitions appropriated by 
authority and used to influence doctrine, and so forth. 

In short, those who study comparative law have drawn attention 
to certain constant features present in all systems but neglected by 
the scholars of single systems. A new field of legal scholarship has 
thus been born. It should not be confused with the forumulation of 
a pure theory of law. On the contrary, in a certain sense, it is the 
opposite of a general theory. A theory enunciates general rules and 

Oeeonomidis, in Revue helUinique de droit international, 1970, 333 ff.; Stone, in Legal 
Tlwught in The United States of American Under Conternporary Pres8ures 127 ff. 
(John N. Hazard and Weneeslas J. Wagner eds. 1970). 
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identüies a number of general concepts to express single rules and 
institutions. It constitutes the most general part of a given legal sys­
tem. Its conclusions may be valid for many systems. Kelsen, 
Hohfeld and others have put forward general theories that claim to 
be valid with regard to any legal system. In our field, in contrast, 
the scholar attempts to describe empirically how the law of a given 
country actually functions. This endeavor needs a name. We might 
call it "systemology," the science that studies sytems. 

It is signüicant that this science has been invented by compara­
tivists almost as a by-product of their comparisons of single institu­
tions. Why has this happened? The answer is simple. The jurist 
who deals with a single system always runs into certain features 
that he takes to be "obvious" and hence that he does not perceive, 
identüy, or report. These features remain .~ cryptotypes until the 
comparativist is struck by the düferences in mentality that he ob­
serves among düferent legal environments. When he undertakes 
the work necessary to describe such düference, he describes the sys­
tems themselves. 

C. Comparative Law in the Service 0/ the Social Sciences 

Comparative law evaluates the düferences and similarities 
within the systems it considers. Can it move beyond this field of 
study to become part of interdisciplinary research and serve the 
scholar concerned with problems of sociology and politics? The an­
swer is yes. Comparative law would be a purely doctrinal study ü it 
were to concern itself only with legal forms. Instead, the compara­
tive method is based on an appeal to fact and consequently speaks 
the language of all sciences that turn to fact. 

An initial contribution that comparative law can make to the so­
cial sciences can be seen almost intuitively. Comparative law exam­
ines the way in which legal institutions are connected, diversüied, 
and transplanted from one country to another. Law, language and 
culture break down into cultural,linguistic and legal morphemes. If 
it wishes, sociology can study the behavior of these cultural mor­
phemes, the laws that govern their origin and their movements from 
one cultural context to another. Comparative law can thus offer its 
conclusions to sociology. If sociology does not utilize them, it is not 
the comparativist's fault. 

The sociologist may indeed say that the laws governing a trans­
plantation of legal institutions from one cultural context to another 
lie outside of his main interests. He does not merely wish to know 
how legal institutions are borrowed. He wants to provide opinions 
as to the causes of this borrowing: economic, cultural, psychological 
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and so forth. Can comparative law help him to achieve this 
objective? 

The answer would seem to be that comparative law is indispen­
sable for precisely the task the sociologist has in mind. If some leg­
islative breakthrough occurs in a given country, it would be düficult 
to see which of five causes is responsible if we continue to play blind 
man's buff in that country alone. The events that proceeded the leg­
islative breakthrough are too numerous to allow the scholar to iso­
late one event of many as its cause. Comparative law, however, 
assists by compiling an inventory of the countries in which such an 
event has taken place. It establishes when similar events have been 
preceded by similar causes, and on this basis can search out a corre­
spondence between cause and effect. 

The principle seems a simple one based on the most elementary 
principles of scientific research. Yet it is still one of the criteria that 
is most overlooked. For example, one of the strongest anti-formalist 
methodological trends relates legal phenomena to economic reality. 
Most of the representatives of this tendency analyze economic real­
ity in terms of conflicting class interests. We have nothing to say 
against this way of investigating. However, to reach any sound con­
clusions one must be able to establish connections between class in­
terest and legal superstructure, legal rules and institutions. To do so 
one must show that certain legal solutions actually accompany any 
instance of a given class stucture, and that a certain class structure 
actually correlates with the emergence of a given legal solution. 

It is incredible that this methodological principle is hardly ever 
put into practice. Those who believe in the material and dialectic 
analysis of social phenomenon expect to find in their profession of 
faith a sufficient guaranty of their conclusions without the need to 
verify them. Once periods have been established and given labels, 
such as the "late feudal age," "competitive free trade," "monopoly 
capitalism" and the like, one can fit in anything that comes to mind. 
An extraordinary variety of phenomena are said to characterize 
"mature capitalism." 

Comparative law not only enables one to know domestic law 
better but to check hypotheses formulated in the sociological 
anlaysis of law. Comparative law thus becomes a go-between be­
tween legal scholarship and history, and between legal scholarship 
and general legal theory. 
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XI. CHANGES IN LEGAL RULES, INSTITUTIONS, AND METHODS 

A. Legal Change and Social Change67 

Law is not static. It changes incessantly. Every nowand then 
man entertains the illusion that he can find or even that he has 
found a legal truth, a criterion for choosing among rules and institu­
tions that is invariable, omnicomprehensive, definitive and valid 
everywhere. Reality has so far refuted such illusions, even though 
this very noble aspiration to find eternal general rules is a powerful 
stimulus to the improvement of positive law, purging it of irrational­
ity and spurring it on toward higherand higher values. 

Since legal rules do vary, it is legitimste to ask-even if jurists 
themselves rarely do--whether these variations conform to any law: 
not in the sense of a higher legal standard but in the sense of an in­
telligible pattern. Research into the cause of variations in legal 
rules is, in part, the job of the sociologist. It becomes the job of the 
jurist as weIl, however, whenever the cause of variation in the rule 
depends on its nature or contents.68 

Consider, for example. the different ways in which the jurist or 
the linguist study variations in law and language. The linguist de­
votes a great deal of study to the laws goveming linguistic changes, 
for example, the rotation of consonants in Indo-European languages 
or the formation of dipthongs in Italian vowels. He believes it to be 
his job to investigate the causes of such changes, such as, for exam­
pIe. the interaction of various languages or the push towards linguis­
tic economy. 

The jurist. at least since he began to study the phenomenon of 
legal reception, that is, of overall borrowing, has been prepared to 
discuss the transplantation of legal rules and its causes. On a gen­
eral plane, he tends to explain change by social pressures of various 
sorts. These social pressures may be exerted uniformly on legisla­
tor, judge and scholarly interpreter. Legal formalism, however, may 
immunize the scholars so that legal change begins when the pres­
sure gets the better of the legislators' resistance and continues when 
the judge foIlows the legislative lead. Where legal formalism is less 
strong, the scholarly interpreter and the judge may be the first to 
react to the social pressure, thereby anticipating the solution that 
the legislator will subsequently adopt. 

This pattern of interaction between law and a social situation is 

67. Franz Wieacker, in Pri.vatrechtsgeschichte der Neuzeit 143 ff. (1967) recalls 
that, in rustorica1 disclplines, it is methodologically preferable to speak of precedents 
rather than of causes. But anyone considering a Zarge number of variations looks at 
them with the eye of the sociologist rather than of the historian. 

68. Gabriele Crespi Reghizzi and Rodolfo Sacco, L 'abuso del diritto nel Bistema 
civilistico jugosZavo in Est·Ovest, 1977, pp. 55 ff.; Gianmaria Ajani, Le fonti 
non8CT'i.tte nel diritto dei paesi BOcialisti (1S85). 

.,...... 

not, needless to say, invariably found in practice. Judges often put 
up a more or less conscious resistance to statutes which themselves 
may not be the unambiguously necessary response to a social situa­
tion. In such esses, judges "create" law in the sense that they do not 
foIlow statute but they create only to conserve what already existed 
before. 

An example we have already seen is the preservation by French 
courts of the requirement of delivery to transfer ownership despite 
the Code Napoleon. Similarly, French courts have recognized the 
validity of alienations of property by one who believes himself to be 
heir, even though Belgian interpreters of the Code have taken the 
opposite view. The cryptotype that has influenced the French ju­
rists is the solution that prevailed in Roman law. 

In soclalist countries one could imagine that the general dauses 
of codes are contrary to the principle of legality. One could also im­
agine them exalting these dauses as fostering spontaneous evolution 
of law as society develops without the need for formal legislative 
procedures. In reality, however, socialist jurists typically have 
neither praised nor condemned these clauses.69 

B. Legal Change and the Material Structure ofSociety 

An overall explanation of legal change has been sought iJl the 
analysis of society and history given by Marx and Engels. From 
their perspective, law is a set of rules imposed by force by the ruling 
dass that controls the state apparatus to insure discipline and the 
relations of production and exchange that correspond to its eco­
nomic interest. When society has an antagonistic class system, this 
ruling dass is an exploiting class. Outside these rules that govern 
the economic relationship direct1y there are others designed to safe­
guard cultural and moral values that would seem to be non·eco­
nomic. And yet this cultural and moral ideology is, in turn, an 
economic superstructure and another defense of the economic disci­
pline of society. The great revolutionary changes of law go hand in 
hand with the great revolutions in economic structures. Law and 
state are born with dass antagonism, that is, with the birth of slav· 
ery. They are revolutionarized when slave society makes way for 
feudal society based on the antagonism between feudal lord and serf. 
They are revolutionized again when feudal society makes way for 
capitalistic free trade society, and once more with the establishment 
of socialism which gives possession of the means of production to the 

69. The only limit 10 randomness seems that every socialist system rejects ab­
straction (our Traruifert, eit.). Is this an insuperable limit? Probably not, because 
the abstraction of the modus of purcbase is oompatible with an action of restitution, 
which may be functionally similar 10 the causa or ground to justify the cireulation of 
goods. 
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workers, dissolves dass antagonism, and opens the way to the with­
ering of state and law. Any modification of law is nothing other 
than a reflection of the modification of the economic base of society. 

The economic base of society is never completely stationary. In 
societies with anlagonistic c1ass systems, the exploited class will con­
tinually take steps to modify its relations with the exploiters. The 
latter will in turn try to limitthe scope of such an attempt. This di­
alectical antithesis between the efforts of one dass and another will 
create continuous movement which will immediately be reflected in 
the legal fabric of the society. When society is free from exploita­
tion, the establishment of socialism and the future of communism 
will proceed by degrees, each degree preparing the way for the next. 

This overall theory of the cause of legal change has not, up to 
now. been investigated in detail by its proponents. To assess the eVi­
dence it is, therefore, a new task without precedent in legal litera­
ture. Unbiased analysis of the Marxist hypothesis leads tothe 
conclusion that there is not always a correlation between dass struc­
ture and the solution of a particu1ar legal problem. 

Consider the rule whereby motor vehicles must drive on the 
right or on the left. There are no known cases in which the dissolu­
tion of dass antagonism changes the side of the road on which motor 
vehicles have to drive. Consider the transfer of ownershlp in per­
sonal property. The line that distinguishes systems .that require 
titulus and m()dus and those that require titulus crosses the Une 
that distinguishes free market economies from socia1ist ones.70 

Can we, therefore, conclude that there are "neutral" rules from 
the class point of View? Before proceeding, we observed that even 
among Marxist jurists, a minority stress that not all rules change 
with the overturning of the economic base of the society. The prohi­
bition of murder, for example, resists change when capitalism gives 
way to socialism because it safeguards values that both socia1 struc­
tures accept.71 There are, then, legal models which, in proportion to 
the values which inspire them, survive through historica1 change. . 
Moreover, I believe that many legal rules survive revolutions pre­
cisely because they do not represent any value, do not correspond to 
any ideology, are foreign to any moral system and respond to an eIe­
mentary necessity of social organization. No society will ever be free 
to allow motor vehicIes to drive on the left or right as they please. 
Any society, however, will be free to choose left or right as the side 

70. These are the doctrines expressed. in Rumania, by Trajan and Aurelian 
J°llaliCU and by Anita M. Naschiu (see the latter's Teorie Bi tehnica in proceaul de 
creare a d1Y!ptului, 1969, and other works). Rumanian doctrine was perhaps infiu­
enced by the need to explain (00 the 8oviets) why socialist Rumania maintained its 
1864 rodul civil in force. 

71. Collected in Josip Stalin, Marksizm i 'IJOP1'081I iaz1Jkoznantja (1950). 

upon which to drive. The choice of class, ideology and value do not 
free the society from the organizational necessities that stand over it 
and do not influence its choice of one solution or another. 

We will be surprised only if we fall to reflect upon a more gen­
eral truth. If we wish to dassify all facts ahout society as either eco­
nomic (and therefore structural), or as noneconomic (and therefore 
superstructural) we must place law in the second subdivision along 
with language, fashion and so forth. Language provides a typlcal ex­
ample of a cultural phenomenon in continuous evolution but the 
e'I{Olution of language is not connected to a c1ass or an axiologica1 or 
moral choice. The use of language in linguistic borrowings may be 

by politics, ideology and economic interests, which may, 
~ourse, give rise to conspicuous abuses. Yet the content of a lan­

guage and its changes by no means are the product of class interest. 
'When Germans made voiced consonants unvoiced and unvoiced con­
sonants aspirated (so that "foot" corresponds to the Latin "pedem"), 
this change was not the product of dass conflict, ideology or anolog­
ical choice. The plurality of cu1tural forms is not always the product 
of class struggle. On the contrary, it dates from an era that is far 

· more remote than the beginning of class conflict as Marxists con­
.ceive it. Until the 'SOs such considerations seemed wholly incompat­

· ihle with the doctrine of Marx and Engels. In that period, Stalin's 
famous four articles concerning language introduced into Marxist 
doctrine the idea that the contents of a language are autonomous 
with regard to the economic structure of various societies.72 No one 
returned to the argument agam. If it is admitted,' then, that some 
cultural forms are conditioned by the material base of the society, 
what is the position of legal morphemes? 

There are, indeed, legal morphemes which immediately reflect 
class interest, or, in general, a politica1 decision based on interests or 
values. An example would be the nationalization of the ownershlp 
of the industrial means of production. Other legal morphemes are 
neutral with regard to dass interest. Nearly all the law with which 
we are familiar falls into·that category. The neutrality of these mor­
phemes explains the survival of Roman rules and institutions in feu­

· dal, free market and socialist law (for example, obligatio, rei 
vindicatio, emtio venditio, and so forth). Conversely, the neutrality 
of legal morphemes explains why societies with a similar economic 
base can have rules and institutions that are irreducibly different in 
the way that certain common law institutions are irreducibly differ­

72. Fundamental on judicial reception are the studies of Gino Gorla, Diritto 
rompamto e diritto comune europeo, cit., chapter 20 (543 and ff.), and chapter 22 
(651 and ff.); id., La communiB opinio totius orbis et la reception juriBpn,ulentielle 
du droit ( ... ) in Mauro Cappelletti (ed.), Nouvelles perspectives d'un droit commun 
de l'Europe (1978). which includes appropriate bibüographicaJ. references. 
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ent from those of the civillaw. Social dialectics can alter the sub­
jects of a legal relationship so that they become the state instead of 
the individual, the public corporation instead of the private com­
pany, or it can alter the objects of the relationship so that, for exam­
pIe, a slave ceases to be a possible object of ownership. Nevertheless 
law has a genius of its own which enables these changes to occur 
while an underlying legal structure endures. 

c. Changes in the "Legal Formants" 

If it were true that each legal system regulated each question by 
a single rule, we would find that all legal formants of the system 
would change together, legislative, judicial and scholarly. In fact, 
even when rules are borrowed from abroad, these elements do,not 
move simultaneously. 

Anyone unfamiliar with the notion of negozio giuridico (juridi­
cal act) could not claim to know ltalian law. Yet the ltalian Codice 
Civile does not mention negozio. It speaks, instead, of contract,will, 
power of attomey, and so forth. The legislator in 1942 used these 
expressions because he found them in the Code of 1865 and .. the 
codes enforced before Italian unification, and ultimately, in the 
French Civil Code. The doctrine of negozio familiar to Italian schol­
ars, however, comes from the German doctrine of the last century. 
In Italy, therefore, rules of French·derivation coexist with doctrines 
of German derivation. Each was borrowed autonomously. 

The Soviet Union and Poland both took over the doctrine of ju­
ridical act that was of imperial German origin. Nevertheless, this 
doctrine has not had the same history in the Soviet Union as in Po­
land. In Russia, the doctrine was first taken over by the Academy, 
then disseminated in the universities, then introduced into the 1903 
Grazhdanskoje Ulozhenie project, then into the 1922 Russian Civil 
Code and subsequently into the Osnovy of the civil law for the 
USSR for 1961 and into the 1964 republican codes. Thus the Ger­
man doctrines were borrowed by scholars and then reflected in the 
various codifications. In Poland, instead, it was decided in 1946 to 
unify the law of juridical act as a step toward the unification of the 
law. Those taking part in this endeavor took as a model the general 
part of the German Civil Code. One can trace the 1964 KodektJ 
Cywilny back to the 1946 decree. 

Borrowing and imitation is therefore of central importance to 
understanding the course of legal change. For example, the French 
Civil Code has found very many imitators: for example, the 
Piedmonteses with their Codice Albertino, the Neapolitans with 
their Codice Borbonico, many Swiss cantons, the Dutch, the people 
of Baden, the Poles in the period of the Dutchy of Warsaw, the Rus­
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sians at the time of the Svod Zakonov (1832), then, in a second wave 
of imitations, the Romanians, the Bulgarians, Turks (with the 
Mecelle of 1968), the Egyptians, and, through imitation of the 1949 
Egyptian Code, the Somalis (1973), the Algerians (1975), and many 
others. Again, nineteenth century German doctrine has spread to 
Scandanavia, Russian, Hungary, Romania, Bulgaria, Slovenia, Croa­
tia, Italy, Spain, Latin Ameriea and Holland. The meeting of French 
rules and institutions and German doctrines has occurred at düfer­
ent times in most civillaw countries from Russia to Italy and from 
Spain to Romania. 

Borrowing by judges has been less studied. The judge is lessin­
clined than the scholar or legislator to examine the production of 
other countries. Nevertheless, three interesting instances of judieial 
borrowing should be mentioned. 

First, there is the direct imitation of judges by judges. A partie­
ularly important instanee is that in which the judge operates in a 
system without a code. Until a few years ago, it was thought that 
the English ease law was formed without much borrowing from 
abroad. Gorla demonstrated that from the middle of the seven­
teenth eentury until the first half of the nineteenth, English judges, 
in fact, read the reports of European Rotae and Camerae. Within 
the limits set by the eompatibility of eommon law and eivillaw insti­
tutions, they applied the work of foreign judges to English law.73 In­
deed, the most recent studies show that, before the French 
Revolution, just as there was a Europe of the universities, so there 
was a Europe of the judges who not only followed foreign scholarly 
doetrine but also foreign precedent. 

A second important form of judicial borrowing is that which 
takes plaee through intermediaries. Today, the existence of super­
national bodies has created more room for transnational judieial imi­
tation. For example, the so-called principle of proportionality has 
long been a feature of German administrative law.74 When a supra­
national body adopted that principle, the French conseil d'etat, 
which is generally disinclined to imitate German rules or institu­
tions, allowed itself to adopt this one, at least temporarily. 

Another important way in whieh judicial borrowing oceurs is 
when scholars formulate their doctrines on the basis of the case law 

73. The topie was dealt with at the X Congress of Comparative Law (Budapest, 
1978), a bibliography has developed as a result of the publication of the proceedings 
of the congress. (See Riv. dir. civ., 1978, I, 637). 

74. As in other analogous cases, a linguistie conditioning is at work here. During 
the revolutionary era, Turks knew (krman as an international language. When 
knowledge of (krman fell and knowledge of French grew, the Turks found access to 
Swiss case law less easy, and they hence turned to French law. Today EngUsh is bet­
ter known than French, but English law reports seem impossible to use for anyone 
having to make a legal argument with Swiss-Turkish conceptual categories. 



396 397 THE AMERlCAN JOURNAL OF COMPARATIVE LAW [VoL 39 

of a country, and these doctrines, borrowed by another country, in­
fluence its judges. Indeed, this is really an instance of borrowing 
through intermediaries. 

The work of judges, like the work of scholars, is often borrowed 
without much regard for the rules that are supposed to be in force 
in the country of its reception. A typical example is the law of Tur­
key. The code is Swiss and was chosen by the legislator, Kemal Ata­
türk, as a mea:QS of westernizing Turkey through the modernization 
of its law. The case law, however, is in part an imitation of the 
French.T5 

Another example is to be found in Somalia. The Somali Code of 
1973 is an imitation of the Egyptian Code.. Nevertheless, the Somalis 
considered their code as an autonomous enactment and therefore do 
not study the Egyptian case law. Nevertheless, since they commonly 
speak Italian because of their colonial past, they superimpose an 
Italian interpretation on a code that is much more French than Ital­
ian. Borrowing of this type takes place from the legal formant of 
one legal system to a similar legal formant of another. 

A different type of borrowing, from one legal formant to an­
other dissimilar one, takes place-obviously-within each system. It 
is completely normal for scholarly doctrine to influence the code 
and the case law, and for the case law to influence amendments to 
the code or scholary doctrine. 

The combination of both kinds of borrowing produces family 
trees like this one: 

75. Alan Watson, op. cit., chapter XVL. observes that most legal changes in most 
legal systems are due to such oorrowings. 

1991] LEGAL FORMANTS 

THE GERMAN P ANDECTIST SCIENTIFIC DOCI'RINE 

I - --1-- I ----r--~-

BGB Austrian Hungarian 1900 ltalian Doctrine 1800 

I docbine on docbine I Russian 


the general the ABGB doctrine 

part of I h j ,
I 1928 co ceptual Sparush 

the 1966 contem­ draft of apparatus doctrine 1908 
(Polish) KC porary (Hungarian) of (Italian) draft of 

Slorene PTK 1942 cod. eiv. (Russian) G.U. 
docbine I I 

1959 & 1978 1922 Russian 
(Hungarian) GK 

PTKs 
Osnovy 
(USSR) 
rep. cod. 

Thus far we have spoken almost exclusively of changes that oe­
cur through borrowing or imitation. Of course, if a rule or institu­
tion is borrowed, it must have been born beforehand. Nevertheless, 
the birth of a rule or institution is a rarer phenomenon than its imi­
tation.T6 In particu1ar, no civil code can be original. Political author­
ity, with an ad hoc commission, may develop brief formulas but it 
cannot devise a complex work of thousands of articles. A code arises 
sometimes from national scholarly doctrine and more frequently 
through imitation of another code. Of the hundreds of civil codes 
promulgated since the French Code of 1804, the Austrian and the 
German codes and, in part, the Czechoslovakian Code of 1964 are of 
national origin as well as the core of soeialist rules contained in the 
Soviet Osnovy of 1961. The rest imitate another code or enact small 
changes suggested by the case law or by scholars. One can say the 
same for constitutions, administrative models, codes of procedure, 
and so forth. 

D. Borrowing 

We have seen, then, that legal rules, institutions and styles 
change continually, as does language, either through slow evolution, 
as in the transition from Latin to French, or by overall superimposi­
tion, as for example, in the transition from Celtic to a system with 
Celtic and Latin elements to Latin. We have said nothing thus far 
about the cause of this change. Nor can we trace the cause without 
drawing a basic distinction between an original innovation and its 
imitation. It is an original innovation, for example, when a 

76. Alan Watson, op. eit., teaches us that foreign law may exert an influence 
even when it is completely misunderstood. 
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Scandanavian country institutes the ombudsman, when Venedicktov 
explains the enterprise's power over the means of production as 
provo uprovlenija or 'right to operational management, when the 
oommission set up by Maria Theresia draws up a civil code in the 
narrow sense of the word,or when the Lord Chancellor recognizes 
the trust in courts of equity. Of all the legal changes that occur, per­
haps one in a thousand is an original innovation. Moreover, true 
originality does not usually receive the fanfare that accompanies im­
itation. One could collect in an anthology of the grotesque the 
praise for originality and novelty that has accompanied every imita­
tion of legal rules and institutions.77 

What causes imitations? Similarities in cultural, environmen­
tal, social and economic conditions may be crucial. But just as legal 
mIes and institutions remain after cultural or class revolutions, so 
imitations may cross cultural frontiers where the boundarles sepa­
rate economic systems.78 

There are two fundamental causes of imitation: imposition and 
prestige. Every culture that has faith in itself tends to spread its 
own institutions. Anyone with the power to do so tends to impose 
his own upon others. Receptions due to pure force, however, are re­
versible and end when the force is removed. Moreover, receptions 
due to pure force are relatively rare in history. One thinks of the 
diffusion of European institutions in the colonies and yet, in the col­
onies, European legal institutions were applied 8Imost exclusively to 
relations between Europeans or in relations that were unregulated 
by local law, such as drafts, checks, and limited liability companies. 
The general application of European rules and institutions came af­
ter decolonization and in accordance with the will of the now-in­
dependent local authorities. 

Usually, reception takes place because of the desire to appropri­
ate the work of others. The desire Brises because this work has a 
quality one can only describe as "prestige." This explanation in 
terms of prestige is tautologica1, and comparative law has no defini­
tion of the word "prestige" to. offer. The analysis of this term is, if 
anything, the province of other disciplines. Nevertheless, the power 

77. Cfr. Alan Watson, op, cit. (chapter XVI) observes that the transplant of legal 
rules is easy from a social point of view ( ... ) and that this holds even when the rules 
come from a very different system. 

78. The Svod Zakonov has introduced a rigorous separation of goods between 
husband and wife. The choice was reaffinned by the Russian (1918) and Ukrainian 
(1919) family codes. But tradition was stronger than any obstacle: at a certain point, 
the Ukrainian supreme court was the first to turn 1ts back on the legal rule and, sub­
sequently, Russian esse law. faithful to the consuetudinary model, has induced the 
1926 legj.slator to abandon the modernisation of Russian law. After 1944, the Russian 
model spread more or less rapidly in the popular democracies, where it defeated all 
resistance. 
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of prestige is an indispensable postulate in explaining the imitation 
of a whole host of cultural phenomenon. If, for example, the in­
habitants of the valleys of the Languedoc in Piedmont are willing to 
speak Italian, one can see at work the influence of schools, newspa­
pers, radio and television. If this same ethnic group, however, were 
prepared to speak Peidmontese, this explanation would no longer 
work, and it would be necessary to speak of prestige. Prestige gov­
erns the diffusion of fashion in clothes and much else besides. Pres­
tige diffuses each linguistic change after the change has once 
occurred. Prestige carried the medieval Roman law across Europe. 
Prestige carried the French Civil Code and German doctrine beyond 
the frontiers of the civil law. Prestige made the penetration of 
French and English rules and institutions into Africa irreversible. 
The prestige of the Shari'a has eroded numerous AIrican usages. 

The borrowing of legal rules and institutions often gives rise to 
strange and artificial rationalizations. The law providing for com­
munity acquisition of property by spouses-well rooted in the Ger­
manic customs of the Middle Ages and the peasant customs of the 
Russian countryside-resisted liberal, enlightenment, rational and fi­
nally socialist attempts to modernize it. The medieval peasant 
model was able to present itself to the Italian legislator in 1975 as 
worthy of imitation because of its presence in the law of liberal and 
economicaIly developed societies in America and France and in the 
Socia1ist law of the Soviet Union. In adopting this law, the Italians 
gave aseries of rationalizations connected to the values they held in 
high esteem at the moment of reception. Imitations fol1ow intelligi­
ble patterns which must be considered as tendencies. There may be, 
of course, exceptions due to historica1 accidents. 

Prestige may be enjoyed by a single institution or an entire sys­
tem. In the latter case, borrowing will take place exclusively from 
the system vested with prestige to other systems. Today,· it is un­
likely that a European country will imitate an African model, that 
the United States will imitate a Venezulan model, that the Scandi­
navian countries will imitate an Italian model, and so forth. Imita­
tions in the reverse direction may oc:cur. 

It should not be taken for granted that rules or institutions have 
deeper roots in the area in which they originated than elsewhere. A 
country that has created a rule or· institution that others borrow 
may have an innovative capacity which will lead it to replace this 
rule or institution by another. If the original rule or institution has 
been borrowed in the meantime by other countries, these countries 
may preserve it longer than the country of its origin. Dutch South 
Africa offers an example of an area that because of its isolation from 
the civil law world has been less exposed to the influence of more 
recent innovations and, therefore, has preserved a system that is 
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strongly conservative. The Republic of San Marino is an example of 
an area that resists innovation-thanks to its marginal status. 

More intense borrowing, unilateral and reciprocal, tends to oe­
cur between similar systems than between very different ones. In­
deed, the system that borrows a rule or institution must integrate it 
with all of its other rules and institutions overcoming difficulties 
that are as great as the generic differences between the system and 
the one from which it is borrowed. For example, a legal system can­
not borrow elements that are expressed in terms that are foreign to 
its own doctrine. Conversely, if two systems have the same codes or 
both have a system of judge-made law, the judges of each country 
may find it easy to borrow from each other. Imitation is more obvi­
ous when one legal formant of a system is borrowed and not the 
others. Between two totally different systems, an overall reception 
is easier than wide ranging imitation of particular rules and 
institutions. 

Finally, a legal system will tend to borrow when it is incom­
plete. An incomplete system will tend to imitate just to fill the gaps. 

E. Innovation 

Innovations are made continually. A judicial decision in a new 
case and a student's wrong-headed answer to an examination ques­
tion both entail an innovation. However, the only innovations that 
really matter are those that originate from an authority or are 
adopted by an authority or for some other reason are diffused be­
cause people find they must imitate them. 

Synchronically speaking, an innovation that does not originate 
from an authority is a "error," be it the error of a judge, of an advo­
cate or of a student. Diachronically, however, the nature of an inno­
vation is more ambiguous. If it finds imitators, it will be a creation, 
a discovery. If not, it will be an isolated opinion, an error. 

We must then ask. our usual question: how do. these innovations 
originate? We have already seen that it is not the task of the lawyer 
to give a complete answer. Perhaps it is not the task of any science 
to move away from questions concerning how something happens 
into the treacherous question of why. Comparative law may never­
theless develop partial answers which are useful. 

Innovation may depend upon social facts that go beyond the 
legal system itself. It may depend, that is, upon evolution or revolu­
tion in the system of values or upon the seizure of power by repre­
sentatives of new interests. 

Sometimes, however, it depends upon phenomena that are 
themselves legal. Economy of principle, for example, suggests that 
where possible two different rules applicable to two different cases 
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be replaced by a single rule. While civillaw systems use one rule to 
give procedural protection to a person with a usufruct and another 
to protect anyone who has de facta proprietary rights. Another ex­
ample is the way in which, during the Middle ages, the actio legis 
aquiliae became a generalized action for delictuaI liability eclipsing 
the others in Roman law and leading eventually to the general solu­
tion of Article 1382 of the French Civil Code. In these cases, innova­
tion is produced by adesire to generalize, to seek harmony, analogy 
or assimilation. 

Generalization suppresses particular features. Rules are simpli­
fied by leaving out some of their elements. It is simpler to say that 
lability in tort requires fault and damage than to say it requires 
fault, and injury to a right, and damage. It is simpler to say that a 
contract is formed by two wills than to say it is formed by two wills 
and two outward declarations of will. 

We should bear in mind, however, that the simpler rule often 
exists only as a hortatory statement of legal scholars, particularly in 
those contexts, like France and unlike Germany, where scholarly 
sloshings do not claim to be scientific absolutes. As we have seen 
the French law adopts simplified definitions that are instances of sy­
necdoche and which the Germans try to avoid. The role of scholars 
in civil law countrles has produced an inclination toward general 
rules greater than that in common law countrles. 

At the same time, in every society there is a countervailing 
tendancy toward ever more specialized legal rules that combine eIe­
mentary legal institutions in ever more complex ways. It must be so 
if the soeiety is to fulfill its needs through more varied and numer­
ous techniques. Thus every new code deals with a greater number 
of types of transactions and, indeed, every new codification takes 
place only after the rules governing these transactions have been 
worked out in practice. Legal rules and institutions are then ratio­
nalized by assimilation, that is, by finding analogies and distinctions 
among rules and institutions. 

On other occasions, an innovation arises in the way in which a 
weH-known proposition is interpreted. Tom states a proposition. 
Dick wants to repeat the same idea and to explain it better and 
therefore formulates it in different words. Harry sees in Dick's 
words a different idea than Tom's and adopts it. In such cases the 
"new idea" springs from ideas that Dick and Harry already had but 
did not express before encountering Tom's proposition. 

We will never fully understand the way in which an interpreter 
works, however, until we understand the legal ideas of nonprofes­
sionals, especially of young people. A systematic collection of the er­
rors made by first-year university students in their exams would be 
of the greatest interest. 


